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Our employee ownership and mutuals expertise

About us

&ŝĞůĚĮ ƐŚĞƌ�ŝƐ�Ă�ůĂǁ �Į ƌŵ�ǁ ŝƚŚ�ƉĂƌƟĐƵůĂƌ�ĞǆƉĞƌƟƐĞ�ŝŶ�ĂĚǀ ŝƐŝŶŐ�ŽŶ�
ĐƌĞĂƟŶŐ�ĂŶĚ�ƐƵƐƚĂŝŶŝŶŐ�ĞŵƉůŽǇĞĞ�Žǁ ŶĞƌƐŚŝƉ�ƐŽůƵƟŽŶƐ�ĨŽƌ�Ă�
variety of businesses and advising public bodies on structuring and
ŝŵƉůĞŵĞŶƟŶŐ�ƚƌĂŶƐŝƟŽŶ�ƉƌŽũĞĐƚƐ�ĂŶĚ�ŵĂũŽƌ�ĐŚĂŶŐĞ�ƉƌŽŐƌĂŵŵĞƐ͘

We have a long history of advising on changing and refreshing
how business can be done. Fieldfisher can trace its roots to the 
ϭϴϬϬƐ͘ �t Ğ�ƉŝŽŶĞĞƌĞĚ�ƚŚĞ�ĚĞǀ ĞůŽƉŵĞŶƚ�ŽĨ�ĐŚĂƌŝƟĞƐ�ĂŶĚ�ďƵŝůĚŝŶŐ�
ƐŽĐŝĞƟĞƐ͘ More recently our public sector and employee
ownership skills have led to changes in the delivery of public
ƐĞƌǀ ŝĐĞƐ�ĂŶĚ�ƚŽ�ƚŚĞ�ŝŶƚƌŽĚƵĐƟŽŶ�ŽĨ�ƚĂǆ�ĂĚǀ ĂŶƚĂŐĞĚ�ĞŵƉůŽǇĞĞ-
ownership trusts.

We are at the forefront of the drive to make employee ownership
ŵĂŝŶƐƚƌĞĂŵ�ĂŶĚ�ǁ Ğ�Žī Ğƌ�ƌĞĂů�ĂůƚĞƌŶĂƟǀ ĞƐ�ƚŽ�ƚŚĞ�ƚƌĂĚŝƟŽŶĂů�
business structures in the market. We advise on all the legal, tax
and structuring issues for those establishing and maintaining
employee and employee trust owned businesses and public
ƐĞƌǀ ŝĐĞ�ŵƵƚƵĂůƐ�ŝŶ�ĂƐ�ƐƚƌĂŝŐŚƞŽƌǁ ĂƌĚ�Ă�ƐƚǇůĞ�ĂƐ�ƉŽƐƐŝďůĞ͘

Key facts

Testimonials

Fieldfisher’s employee ownership team has “Wide-ranging
ĞǆƉĞƌƟƐĞ with a specialism in the law surrounding employee
ownership trusts. [It] Advises a number of leading companies with
ŶŽƚĂďůĞ�ǁ ŽƌŬ�ŝŶ�ƌĞůĂƟŽŶ�ƚŽ�ƚƌĂŶƐĂĐƟŽŶƐ” (Chambers UK, 2016)

“' ƌĂĞŵĞ�E ƵƩ Ăůů�is considered "the leading lawyer on employee
share schemes in the UK" by one impressed source, and
is ƉĂƌƟĐƵůĂƌůǇnoted for his work on employee ownership trusts.
K ƚŚĞƌƐ� ĚĞƐĐƌŝďĞĚ� Śŝŵ� ĂƐ� ΗĂ� ǀ ĞƌǇ� ƐƚƌĂŝŐŚƞŽƌǁ ĂƌĚ� ĂŶĚ�
approachable adviser” (Chambers UK, 2016)

“Mark Gearing ƐƉĞĐŝĂůŝƐĞƐ�ŝŶ�ƚŚĞ�ĐŽŶƐƚƌƵĐƟŽŶ�ĂŶĚ maintenance of
ĞǆĞĐƵƟǀ Ğ�ĂŶĚ�ĞŵƉůŽǇĞĞ�ƐŚĂƌĞ�ƐĐŚĞŵĞƐ͕ �ĂƐ�ǁ Ğůů�ĂƐ�ĂĚǀ ŝƐŝŶŐ�ŽŶ�Ă�
range of tax related issues. He is well regarded in the market for
the quality of his advice, and the thoroughness of his
approach” (Chambers UK, 2016)

Neil Palmer is described as having ΗĂ�ĐĂŶ�ĚŽ�Ăƫ ƚƵĚĞ�ďĂůĂŶĐĞĚ�
ǁ ŝƚŚ�ĐůĞĂƌ�ůĞŐĂů�ĚŝƌĞĐƟŽŶ�ǁ ŚĞŶ�ƌĞƋƵŝƌĞĚ͟ �(Legal 500, 2015)
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An easier way to pass the baton

11 June 2016

�ŵƉůŽǇĞĞ�Žǁ ŶĞƌƐŚŝƉ�Ăǀ ŽŝĚƐ�ƚŚĞ�Ěŝĸ ĐƵůƟĞƐ�ŽĨ�Ă�ŵĂŶĂŐĞŵĞŶƚ�ďƵǇͲ
ŽƵƚ�Žƌ�ŽƚŚĞƌ�ƚƌĂĚŝƟŽŶĂů�ĞǆŝƚƐ�ĨŽƌ�Žǁ ŶĞƌ-managers. This business
ŵŽĚĞů�ƌĞĐĞŶƚůǇ�ĚĞůŝǀ ĞƌĞĚ�ƚŚĞ�ƐƵĐĐĞƐƐĨƵů�ƚƌĂŶƐŝƟŽŶ�ŽĨ�Ă�ƌĞĂů�ĞƐƚĂƚĞ�
ĂŐĞŶĐǇ�ŝŶƚŽ�ŶĞǁ �Žǁ ŶĞƌƐŚŝƉ�ĂŶĚ�ŵĂŶĂŐĞŵĞŶƚ͕ �ďĞŶĞĮ ƟŶŐ�ƚŚĞ�
founders, employees and clients.

An alternative to a trade sale or management buyout

Owner-managers have to plan for their eventual withdrawal from
their business. In a family business there may be a next genera-
ƟŽŶ�ƚŽ�ƚĂŬĞ�Žǀ Ğƌ͘�K ƚŚĞƌǁ ŝƐĞ�ƚŚĞ�ƵƐƵĂů�ĐŚŽŝĐĞ�ŽĨ�Ğǆŝƚ͕ �ĚĞƉĞŶĚŝŶŐ�
on the type and scale of business, is between a trade sale or a
management buyout (“MBO”).

RPC Land & New Homes Ltd (“RPC”) is a business that enjoyed
more than 17 years of independence, specialising in the sale of
land and new homes throughout Kent, south-east London and
Sussex, and so a trade sale was quickly ruled out. But why did its
shareholders, Peter Randall and Mark Linington, prefer an em-
ployee buyout (“EBO”) over an MBO? Business owners are in-
ĐƌĞĂƐŝŶŐůǇ�ƚƵƌŶŝŶŐ�ƚŽ�ĞŵƉůŽǇĞĞ�Žǁ ŶĞƌƐŚŝƉ�;͞ �K ͟ Ϳ�ĂƐ�ĂŶ�ĂůƚĞƌŶĂƟǀ Ğ�
to an MBO. EO offers management and ownership succession 
without the need for a group of managers to take on the financial 
ƌŝƐŬ�ŽĨ�ďƵǇŝŶŐ�ŽƵƚ�ĞǆŝƐƟŶŐ�ƐŚĂƌĞŚŽůĚĞƌƐ͘ �̂ ŽŵĞ�ŵĂŶĂŐĞƌƐ�ĂƌĞ�ŚĂƉͲ
py to accept this risk, but it becomes divisive if only some do.

Managers need to recognise the fundamental uncertainty as to
what happens when they wish to sell. Can they be sure that when
ƚŚĞǇ�ǁ ĂŶƚ�ƚŽ�ƌĞƟƌĞ�Žƌ�ƐƚĞƉ�ďĂĐŬ�ƚŚĂƚ�Ă�ƚƌĂĚĞ�ƐĂůĞ�Žƌ�ĂŶŽƚŚĞƌ�D �K�
ǁ ŝůů�ďĞ�ƉŽƐƐŝďůĞ�Ăƚ�ƚŚĂƚ�ƟŵĞ͕�ĂŶĚ�Ăƚ�ƚŚĞ�ƌŝŐŚƚ�ƉƌŝĐĞ͍ �̂ ŽŵĞ�ƐŝŵƉůǇ�
reject an MBO because they are asking managers to “buy” promo-
ƟŽŶ͘ �t ŚǇ�ƐŚŽƵůĚ�ƉƌŽŵŽƟŽŶ�ďĞ�ďĂƐĞĚ�ŽŶ�ĂďŝůŝƚǇ�ƚŽ�ƉĂǇ�Žƌ�Ă�ǁ ŝůůͲ
ŝŶŐŶĞƐƐ�ƚŽ�ŝŶǀ ĞƐƚ͍ �Y ƵĞƐƟŽŶƐ�ůŝŬĞ�ƚŚĞƐĞ�ƉƌŽŵƉƚĞĚ�Ă�ƌĞƚŚŝŶŬ�Ăƚ�ZW�͘ �
A planned MBO metamorphosed into an EBO. In many businesses,
such as professional partnerships, the owners do not have an
equity stake in the business, so when they leave there is no need
to value their stake and buy them out. EO, using an employee
trust, can achieve a similar effect in a private company. This was 
the route taken by RPC. An employee ownership trust (“EOT”)
bought out the founders and locked-up all the equity of the busi-
ness in a trust in perpetuity (or at least for as long as the law al-
lows). This method allows managers to focus on running a busi-
ness rather than worrying about who will buy them out when
ƚŚĞǇ�ǁ ŝƐŚ�ƚŽ�ƌĞƟƌĞ͘�

Trusting in employee trusts

EO is a tried and tested way of owning and managing a business.
Research supports EO as providing a win-win business model that
ŝƐ�ŐŽŽĚ�ĨŽƌ�ƚŚĞ�ďƵƐŝŶĞƐƐ�ŝƚƐĞůĨ�ĂŶĚ�ĨŽƌ�ŝƚƐ�ĞŵƉůŽǇĞĞƐ�;ƐĞĞ�E ƵƩ Ăůů�
Review of Employee Ownership (BIS, 2012)). There are numerous
examples of the success of employee-owned companies and, en-
couragingly for RPC, especially among architects and other built

environment professionals, such as Hayes Davidson, MJP Archi-
tects, Stride Treglown, Tibbalds Urban Planning & Design and
WATG. These examples cover a range of models of EO.

/Ŷ�ϮϬϭϰ͕ �ƚŚĞ�ŐŽǀ ĞƌŶŵĞŶƚ�ŝŶƚƌŽĚƵĐĞĚ�ƚǁ Ž�ŶĞǁ �ƚĂǆ�ŝŶĐĞŶƟǀ ĞƐ�ƚŽ�
ĂƩ ƌĂĐƚ�ĂƩ ĞŶƟŽŶ�ƚŽ�ƚŚĞ�ƵŶĚĞƌ-appreciated trust model of EO:

 individuals who sell a controlling interest in a trading com-
pany to an EOT can realise tax-free capital gains provided
Ăůů�ƌĞůĞǀ ĂŶƚ�ĐŽŶĚŝƟŽŶƐ�ĂƌĞ�ŵĞƚ�;ƐĞĞ�ƐĞĐƟŽŶ�Ϯϯϲ, �ŽĨ�ƚŚĞ�
dĂǆĂƟŽŶ�ŽĨ��ŚĂƌŐĞĂďůĞ�' ĂŝŶƐ��Đƚ�ϭϵϵϮͿ͖�ĂŶĚ�

 going forward, a trading company controlled by an EOT can
also pay “all-employee” bonuses free of income tax (but
ŶŽƚ�ŶĂƟŽŶĂů�ŝŶƐƵƌĂŶĐĞ�ĐŽŶƚƌŝďƵƟŽŶƐͿ�ŽĨ�ƵƉ�ƚŽ�άϯ ͕ ϲϬϬ�ƉĞƌ�
employee per tax year.

Tax on its own is unlikely to prompt a move to EO, but it is provid-
ing a helpful nudge to consider the idea.

RPC Land & New Homes

In August 2015, RPC converted to EO using an EOT. Randall and
Linington sold all their shares in RPC to RPC Employee Trustee Ltd,
the trustee of an EOT. A new management team was put in place
ǁ ŝƚŚ�ĚŝƌĞĐƚŽƌƐ�' ƌĂĞŵĞ��Žǁ Ě�ĂŶĚ�<ŝƌƐƟĞ�̂ ůĂǀ ĞŶ�ũŽŝŶŝŶŐ�ƚŚĞ�ďŽĂƌĚ�
and Peter Bowden being appointed as managing director. RPC is
believed to be the first real estate agency to become owned by an 
EOT.

dŚĞ��Kd�ƚƌƵƐƚĞĞ�ŶŽǁ �ŚŽůĚƐ�ϭϬϬй �ŽĨ�ZW�͛ Ɛ�ƐŚĂƌĞƐ�ĐŽůůĞĐƟǀ ĞůǇ�ŽŶ�
behalf of RPC’s employees. Through the EOT, all of RPC’s employ-
ees have a stake in the ownership, governance and financial suc-
ĐĞƐƐ�ŽĨ�ƚŚĞ�ďƵƐŝŶĞƐƐ͘ �ZĂŶĚĂůů�ĂŶĚ�>ŝŶŝŶŐƚŽŶ�ĐŽŶƟŶƵĞ�ƚŽ�ƉƌŽǀ ŝĚĞ�
guidance and support as directors of the trustee and the staff 
body as a whole has full engagement in the business as employee-
owners. EO has secured the independence of RPC and boosted the
teamwork on which its success depends. The finance for the EBO 
ĐĂŵĞ�ĨƌŽŵ�ZW��ŝŶ�ƚŚĞ�ĨŽƌŵ�ŽĨ�ĐŽŶƚƌŝďƵƟŽŶƐ�ƚŽ�ƚŚĞ��K d͕ �ǁ ŚŝĐŚ�ĂƌĞ�
then paid out to the selling shareholders. The purchase price can
be paid in instalments, so as to avoid burdening the business un-
ĚƵůǇ͘�dŚĞƌĞ�ĂƌĞ�ŽƚŚĞƌ�ŝŵƉŽƌƚĂŶƚ�ƉƌĂĐƟĐĂů�ďĞŶĞĮ ƚƐ�ƚŽ�ĂŶ���K ͘ �dŚĞ�
ĨŽƵŶĚĞƌƐ�ĐŽŶƚƌŽů�ƚŚĞ�ƟŵŝŶŐ�ĂŶĚ�ƉĂĐĞ�ŽĨ�ƚŚĞ�ŵŽǀ Ğ�ƚŽ�ŶĞǁ �Žǁ ŶĞƌͲ
ƐŚŝƉ͘ �dŚĞƌĞ�ŝƐ�ůŝƩ ůĞ�ĚŝƐƌƵƉƟŽŶ�ƚŽ�ƚŚĞ�ĚĂǇ�ƚŽ�ĚĂǇ�ďƵƐŝŶĞƐƐ�ŽĨ�ZW��
and no commercial risks, in contrast to what a MBO and certainly
a trade sale would have involved.

Linington said: “Employee ownership has allowed a smooth transi-
ƟŽŶ�ƚŽ�ŚĂŶĚ�ƚŚĞ�ƌĞŝŶƐ�ŽĨ�ŵĂŶĂŐŝŶŐ�ƚŚĞ�ďƵƐŝŶĞƐƐ�Žǀ Ğƌ�ƚŽ�ƚŚĞ�ŶĞǁ �
ŵĂŶĂŐĞŵĞŶƚ�ƚĞĂŵ�ǁ ŝƚŚ�WĞƚĞƌ�ZĂŶĚĂůů�ĂŶĚ�/�ĐŽŶĐĞŶƚƌĂƟŶŐ�ĨƵůů-
ƟŵĞ�ŽŶ�ĨĞĞ-earning work.” Based on RPC’s experience, any owner
-ŵĂŶĂŐĞƌ�ƌĞǀ ŝĞǁ ŝŶŐ�ƚŚĞŝƌ�Ğǆŝƚ�ŽƉƟŽŶƐ�ƐŚŽƵůĚ�ĂĚĚ�ĂŶ���K�ƚŽ�ƚŚĞ�
list of what to consider.

dŚŝƐ�ĂƌƟĐůĞ�ǁ ĂƐ�Į ƌƐƚ�ƉƵďůŝƐŚĞĚ�ŝŶ��ƐƚĂƚĞƐ�' ĂǌĞƩ Ğ�ŽŶ�ϭϭ�:ƵŶĞ�
2016 and is reproduced with permission.
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In 2014, the design firm WATG became the first US company 
to create employee ownership through a perpetual trust, an 
innovative model in the United States that is becoming common in 
the United Kingdom. 

WATG is an integrated planning, architecture, and interior 
design firm founded in 1945 in Honolulu, specializing in hospitality, 
urban, resort, and entertainment design. The firm’s 365 employees 
now work in nine offices around the world on high-profile projects 
from hotels and resorts to business districts and an urban forest  

in Istanbul. 
Prior to 

becoming 
employee-owned, 
the company was 
owned by members 
of its senior 
leadership, who 

had each bought shares in the business. Their individual ownership 
stake ranged from less than 0.1% of the company’s shares to nearly 
10%. The owners had buy-sell agreements giving them the right 
to sell shares back to the company, so WATG was often buying 5% 
to 7% of its equity each year. In addition, the company’s success 
caused the price of shares, determined as adjusted book value, to 
continue rising, making it harder for employees to buy shares. 

Considering Ownership
WATG found a possible solution that came in the form of an 
opportunity to sell the company. The company’s leaders looked  
hard at the buyer’s offer, which was for more than three times 
the most recent book value, but decided to reject it. As company 
president Mike Seyle noted: “Our decision criteria included many 
things that went beyond just the commercial deal. None of us 
wanted WATG to be dissolved, and we had all seen what happens  
to a firm’s culture and identity when businesses are acquired.” 

The company also weighed the possibility of a sale to an ESOP, 
but decided against it. Leadership wanted to avoid the cost and 
time requirements of creating and maintaining an ESOP, including 
legal work, administration, and valuation. They also wanted to  
avoid simply replacing their repurchase obligation from the  
buy-sell agreements with an ESOP repurchase obligation. 

The Perpetual Trust Ownership Model
The most prominent employee-owned company in the UK is the 
John Lewis Partnership, a company whose popularity is often 
credited with spurring the rise of employee ownership in the UK. 
Some of WATG’s London employees had worked at the John Lewis 
Partnership, and they introduced the idea to management. The 
company invited Graeme Nuttall, the author of the UK government 
report that has served as the blueprint for employee ownership 
policy in the UK, to speak at a meeting of the company’s board of 
directors, where he presented the case for ownership through a 
perpetual trust modeled after the John Lewis Partnership.

Nuttall helped WATG create its new ownership structure, in 
which a UK-based trust was established to buy shares in WATG, a 
Delaware-based holding company. WATG took a bank loan, which 
it used to make a gift to the trust, allowing the trust to buy roughly 
60% of the company shares from the current owners at a price 
determined using an adjusted book value. 

The company’s goal is to have 100% of the shares owned by the 
trust. When WATG’s board decides to facilitate the purchase of 

more shares, the company will set a sale price and allow its existing 
shareholders to decide how many shares they wish to sell to the trust. 

The trust’s founding document notes that its purpose is to 
hold shares of WATG “as a permanent part of [WATG’s] ownership 
and governance arrangements.” Employees of the company are 
beneficiaries of the trust, regardless of where in the world they 
are based, and if the trust ever liquidates its assets or dissolves, 
employees will receive their share of the value of the trust. 

Since the intent is that the trust endures permanently, however, 
in practice the employees benefit from the success of the company 
not by being owners of an asset that increases in value, but by 
receiving a share of the company’s annual profits. The company’s 
board determines each year what the bonus percentage will be, and 
every employee, from the receptionists to the CEO, receives the 
same percentage. For John Lewis, this bonus announcement is the 
largest corporate event of the year, and WATG intends to use the 
bonus percentage in a similar way.

Shares or Profits?
This difference is at the heart of the contrast between WATG’s 
plan and an ESOP. Since the value of a share directly affects the 
retirement assets of ESOP participants, annual appraisals are 
essential for ESOPs, but not for WATG. Since more shares are 
allocated to participant accounts and accounts are distributed over 
time to former participants, ESOPs require in-depth administration. 
By contrast, except under special circumstances, WATG employees 
do not receive financial benefits directly from the trust. Instead, 
employees receive an annual cash profit-sharing bonus at the 
discretion of the board, which is governed by compensation rules 
and practice, not by ownership or benefit plan laws.

An advocate of ESOPs might ask if the WATG plan is really 
ownership. WATG calls its plan “co-ownership,” and explains that 
employees have most of the benefits of ownership: employees are 
entitled to vote for the company’s board of directors and on major 
changes to the business, have input into the business strategy 
through local trust representatives who regularly communicate  
with management, receive regular reports on the company’s  
plans and financial performance, and receive a share of the profits. 
The only real difference is that they are not required to buy in,  
and they will not sell out of the plan. 

Seyle says that not being driven by transactions or valuation 
is an advantage, since “unlike a public company, we do not have 
to favor stock price over investments, employee development, or 
long-term planning. Also, having all employees involved in company 
strategy and performance as co-owners builds morale, trust, and 
engagement, making us a stronger company.”

When we asked his advice for other business leaders,  
Seyle recommended that they ask themselves what they believe  
is the fundamental purpose of their companies. “If a major  
purpose of your business is providing opportunity and growth  
for your employees over the long term, then having your  
employees fully engaged as owners is key to their development,  
the company’s performance, and everyone’s long-term success. 
Most business leaders try to disassociate their ownership structure 
from their business model but, the fact is, if the business’s purpose 
does not fit the ownership model, the company will suffer from 
pursuit of conflicting goals.” n

“Sharing Success: The Nuttall Review of Employee 
Ownership” is available at tinyurl.com/FieldfisherEO19.

UK-STYLE EMPLOYEE OWNERSHIP IN THE UNITED STATES

WATG: Employee-Owned Through a Perpetual Trust

“Generation X and Millennials 
view ownership differently than 
Baby Boomers, and we were 
running out of buyers.”

—Company president Mike Seyle 

 NCEO EMPLOYEE OWNERSHIP REPORT  / MARCH–APRIL 2016

Reprinted from the Employee Ownership Report, a publication for members of  
the National Center for Employee Ownership. The NCEO is a self-sustaining nonprofit 
membership organization that provides practical resources and objective, reliable 
information about employee ownership to businesses, employees, and the public.  
To learn more or to join, visit www.nceo.org or call 510-208-1300. 3
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Publication 

Employee ownership as a business succession solution 

By Jennifer Martin and Graeme Nuttall OBE, Fieldfisher, London 

 

Employee ownership has proved itself a successful UK business model for decades. The introduction of 

employee ownership trusts in the Finance Act 2014 has raised interest in employee ownership as a 

business succession solution. The following article looks at the advantages of an employee buy-out over a 

trade sale or MBO. 

I.          What is Employee Ownership? 

According to "Sharing Success, The Nuttall Review of Employee Ownership" (BIS, 2012) (the "Nuttall 

Review") employee ownership ("EO") is defined as: "a significant and meaningful stake in a business for 

all its employees. . . What is "meaningful" goes beyond financial participation. The employees’ stake must 

underpin organisational structures that promote employee engagement in the company." 

In an employee buy-out ("EBO") this means that the employees acquire at least a majority shareholding in 

their company and that this stake is used to perpetuate an EO ethos in the company. This broadly 

involves an ethos in which employees assume responsibility for maximizing their contribution to the 

business, receive full information on the business and where opportunities are given to employees, 

whether individually or through representatives, to influence the development of the business. There will 

typically be a board of directors of the company chosen for their skills and experience although sometimes 

there is an employee elected representative on the board. There is flexibility to design the management 

and governance arrangements in a way that works best for that particular business. The recent White 

Rose Centre for Employee Ownership report on Employee Ownership In Britain Today highlights the 

variety of models of EO. 

II.         Employee Ownership Trusts 

Employee benefit trusts ("EBTs") have been used by companies to support the direct ownership of shares 

by employees. An EBT of this sort is typically closely controlled by a company’s board of directors and has 

been used as a share warehouse and for buying and selling shares as part of a share or share option 

plan. But there is a different way of using an employee trust: as a part of the ownership and governance 

arrangements of a company. This approach involves the trust holding shares permanently on behalf of a 

company’s employees. 

The John Lewis Partnership is a flagship example of an employee trust owned company. There are many 

others, such as Arup and Swann Morton. Notwithstanding the success of these businesses, until recently 

there was a general lack of awareness of this way of owning a company. The Nuttall Review was an 

independent report to the Government in 2012 on what was needed to drive EO into the mainstream of 

the UK economy. Following its publication, the Government agreed to promote EO in all its forms and in 

particular the trust model of EO. Since 2012, the Government has shown its support by a number of 

regulatory and non-regulatory measures (click here to read about these).  One of these measures was 

the introduction of employee ownership trusts. 

An employee ownership trust or "EOT" is a particular type of EBT introduced by the Finance Act 2014. It 

gives rise to two helpful tax exemptions which in outline are: 
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1. a capital gains tax ("CGT") exemption, available to individuals who sell a majority shareholding in 

a trading company to an EOT (sections 236H to 236U of the Taxation of Chargeable Gains Act 

1992); and 

2. an income tax exemption for certain bonus payments made to all employees of a company 

controlled by an EOT, of up to £3,600 for each employee per tax year (Chapter 10A, Part 4 of 

the Income Tax (Earnings and Pensions) Act 2003). 

There are conditions which need to be met in order for an employee trust to qualify as an EOT. These are 

detailed and technical in nature but, in broad terms, they restrict the ability of the EOT trustee(s) to apply 

trust property for the benefit of only selected beneficiaries—any distributions must be made to all 

employees, on the “same terms’. 

III.        EBOs 

EO could be achieved by all employees buying shares directly in a company from the existing owners. 

But, in practice, EBOs often involve an employee trust as the purchaser of shares, with a corporate trustee 

holding those shares indefinitely on behalf of all employees. The new EOT CGT exemption was designed 

to encourage EBOs of this sort, and to raise awareness generally of EO. Typically someone selling a 

private company would expect to benefit from entrepreneurs’ relief and pay CGT at 10%. The new EOT 

exemption means that the idea of an EBO should get considered as an alternative to a management buy-

out or other form of exit. An individual or group of individuals can sell shares to an EOT and, provided all 

conditions are met, that sale will be free from CGT - this is an important incentive, in particular, for 

individuals who wish to perpetuate the independence of their business rather than, say, sell to a 

competitor. 

IV.        Advantages of an EBO 

In some respects, the purchase of shares by an EOT is the same as any other sale. There are, however, 

some key differences in addition to the EOT tax exemptions, which help make an EBO attractive. 

An arm’s length sale to a third party would typically involve the selling shareholder in the following: 

 a full due diligence exercise, involving disclosing confidential information; 

 detailed negotiations on price; 

 agreeing comprehensive long form sale documents; 

 accepting that at least part of the consideration for the sale is dependent on the future profitability 

of the business being sold; 

 losing their influence over how the business is operated and developed in the future; 

 a lack of control over the timing of the sale; and 

 uncertainty over the support for the business going forward from all its employees (which may 

impact on any "earn-out" payments). 

A management buy-out can also involve much of the above and the use of a "Newco" as the buy-out 

vehicle. 

By contrast, because there are no third parties involved, a typical EBO (using an EOT to acquire at least a 

controlling shareholding) would involve: 

 no detailed due diligence and no disclosure of confidential information to third parties; 
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 quicker agreement on the value of the company; 

 shorter form sale documents; 

 agreed instalment payments for any consideration not paid upfront; 

 continuity regarding the existing ethos and independence of the company; 

 complete control over the timing of the EBO; 

 support from all the employees for the business following the change in ownership; and 

 no need for a "Newco". 

The above is a very brief overview. There are risks with an EBO. In a sale to a third party the funding for 

the purchase depends on the financial strength of the buyer. An EBO is usually funded by the company 

itself and so the sellers are dependent on the company’s continued success to finance any deferred 

consideration. 

V.         Carrying out an EBO 

There are various legal, tax, financial and practical issues to work through when implementing an EBO. A 

thorough analysis of these is outside of the scope of this article however, the following illustrate a couple 

of these issues. 

A.         Financing 

Is external finance needed? Typically the company itself will provide funds to the trustee of the EOT which 

will, in turn, use those funds to pay consideration to the selling shareholders. Careful consideration should 

be given to the company’s current and projected cash flows in order to ensure that sufficient cash remains 

in the business. The consideration can be paid in instalments and, depending on the circumstances, 

external (e.g. bank) finance may be available on terms compatible with the EBO’s aims. 

B.         Employee Engagement 

The new EOT controlled business needs to understand how best to maximize the potential benefits of EO. 

There should be as much focus on this element as on the terms of the EBO. It can be useful to become a 

member of the Employee Ownership Association or other sector bodies at an early stage in order to learn 

from the experience of existing successful employee-owned companies (click here for details). 

EO is a growing part of the U.K. economy. Employee-owned companies of all sizes across a diverse 

range of sectors contribute over 30 billion pounds to U.K. GDP annually. The introduction of EOTs is 

helping to promote the concept of EO more widely and it should be considered by anyone looking at 

business succession solutions. 

This article was first published by Bloomberg BNA in Tax Planning International, European Tax Service, 

International Information for International Business, Vol 18, No.2 Feb 2016. 

Reproduced with permission from BNAI European Tax Service Monthly Digest, 18 ets 2, 02/28/2016.  

Copyright © 2016 by the Bureau of National Affairs, Inc.  (800-372-1033) http://www.bna.com 
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Forms of employee ownership 

Introduction 

Employee ownership ('EO') is a successful business model as demonstrated by Arup, the John Lewis 

Partnership, Swan Morton, Wilkins & Sons (Tiptree Jams) and many other companies. Various articles in 

Company Secretary's Review have explained the benefits of EO and since 2012 tracked the regulatory 

and non-regulatory changes made as a result of the Nuttall Review of Employee Ownership (BIS, 2012) 

(the 'Nuttall Review'). These changes have helped raise awareness of EO in the UK and include new tax 

exemptions when a company is or becomes controlled by an employee-ownership trust ('EOT') (37 CSR 

10, 73) and changes in company law (38 CSR 23, 184). It is timely to look again at the wide choice of EO 

forms that now exist for private companies. 

What is EO? 

The Nuttall Review definition is: 

'a significant and meaningful stake in a business for all its employees... What is "meaningful" 

goes beyond financial participation. The employees' stake must underpin organisational 

structures that promote employee engagement in the company.'  

Employee-owned companies usually have a board of directors that is chosen in the usual way for their 

skills and experience. This article considers the different ways the employees' stake may be owned. 

What forms may EO take? 

Broadly speaking, there are three forms: 

1. Direct - where employees become individual owners of shares through one or more tax-

advantaged or other share plans;   

2. Indirect - where shares in a company are held collectively on behalf of employees, in-variably, in 

an employee trust; and 

3. Hybrid - where there is a combination of direct and indirect EO. 

Direct EO 

Successive Governments have encouraged the direct ownership of shares by employees through various 

tax-advantaged share and share option plans (see the choice here). Individual ownership of ordinary 

shares can provide each employee with: 

(a) scope for financial participation in the form of either or both:          

(i) a capital gain (when shares are sold); and 

(ii) dividends; and 
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(b) influence, through voting rights. 

There is flexibility to have, say, one plan aimed at incentivising selected key employees and another in 

which all employees are participants. If the aim is to support EO, rather than just employee financial 

participation, then all the elements in the definition of EO must exist eg the total shareholding held by all 

employees should represent a significant stake in the company and be used to underpin employee 

engagement. 

There are issues to take into account when deciding on direct EO: 

 some companies may reject direct EO because of the challenges of financing it. They do not 

want individual employees to make a personal financial investment or place additional costs on 

the company. Any company using the direct EO model must, in particular, be aware that the 

company is likely to need to finance an internal share market. The company may, at some stage, 

need to provide the funds to ensure a leaver's shares are bought back; 

 there may be a concern that individual ownership makes it more likely the company's 

independence will be put at risk and that a sale to a third party becomes more likely, when this is 

not part of the strategy for the company;  

 arrangements to introduce direct or indirect EO may be similar in complexity. But, in comparison 

to indirect EO there will be more administration on an ongoing basis. Each award of shares 

typically requires a share valuation, award allocation decisions and a check on the tax and 

accounting consequences prior to rolling out the required communications and implementation 

programme. Each subsequent disposal of shares by a participant will involve its own 

administration. An annual return or returns will need sending to HM Revenue & Customs; and 

 there is research to suggest that some form of 'collective' employee voice, in addition to individual 

employee influence helps achieve the best EO outcomes. 

Notwithstanding these issues, many companies believe firmly that direct EO is the best form for their 

business. In these companies the belief is, usually, that when each employee has shares registered in 

their name, especially if they have bought the shares using their own money, then the benefits of EO are 

more likely to be achieved.  

Indirect EO 

The Nuttall Review has helped achieve greater prominence for the indirect (or trust) model of EO. The 

new capital gains tax exemption, on qualifying disposals of a controlling interest to an EOT, together with 

the income tax exemption for bonuses paid by EOT controlled companies have especially attracted 

attention to this form of EO. 

The benefits of trust ownership are that employees of the relevant company (or group): 

(a) know that the shares in the trust are held on a permanent basis on their behalf; and 

(b) have a collective voice, through the trustee of that trust, in how the company is owned 

and governed. 

Provided the trust has a significant shareholding, one that underpins good employee engagement, then 

this will meet the definition of EO. 

In contrast to direct EO, when a shareholding is held in an employee trust: 

 once the original share acquisition by the trust has been financed there is no further need for 

finance. Trust ownership therefore avoids the challenges of financing EO on an ongoing basis; 
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 this helps maintain the independence of the company. Instead of a decision to sell shares being 

made by individuals (acting according to their own wishes) it is made by a trustee, in accordance 

with the terms of the trust; 

 the complexities of operating direct EO are avoided; and 

 there is clearly a collective voice on the part of employees, through the trustee of the trust. 

Many companies believe the trust form of EO is the best form, for the above reasons. 

There are issues to take into account when deciding on indirect EO, such as: 

 the scope for financial participation by employees is much more limited. Employees will not 

realise any capital gains, although the new income tax exemption for certain cash bonuses paid 

to all employees of an EOT controlled company (or group) provides a simpler and tax-effective 

way for employees to receive a reward from an employee-owned company, than acquiring 

shares in order to receive a dividend; and 

 because employees do not have direct shareholdings, it may be more difficult to demon-strate 

'ownership' to those individuals and achieve the full benefits of EO.  

Hybrid EO 

Some companies adopt a hybrid form of EO, in which some shares are held directly by employees and 

others are held indirectly by an employee trust. This is to achieve the benefits of both forms of EO. There 

is more flexibility with the hybrid form to design a plan that meets the particular requirements of a 

company (or group). It is possible, for example, to provide some of the above direct EO benefits by using 

a class of share that only provides those required benefits, although this may mean that a tax-advantaged 

share plan cannot be used. A company might wish employees to hold only voting rights directly with an 

em-ployee trust holding shares carrying all the economic rights (or vice versa). Although, if an EOT is 

used, then it must hold a controlling interest (as defined) in order to obtain the tax exemptions.  

Summary 

Every company should consider carefully which from of EO is right for its business and its employees. 

There are many employee-owned companies willing to share their experiences to help the decision-

making process. In the authors' experience, companies know instinctively which form of EO is right for 

them. Nevertheless it is vital to seek specialist advice before confirming which form to adopt. Existing 

employee-owned companies should keep their ownership and governance structures under review. As a 

company develops it may find the best form of EO changes. Companies with direct or hybrid EO may 

move to indirect EO, or trust-owned companies may introduce an element of direct EO. If employee 

ownership is of interest to you and you would like further information, please contact Graeme Nuttall OBE, 

Partner, Fieldfisher or Jennifer Martin, Senior Associate, Fieldfisher. 

Further information 

For further information on the Nuttall Review of Employee Ownership click here.    

This article was first published in Company Secretary's Review Tolley's Practical Business 

Fortnightly For Companies 39 CSR 21, 162 on 1 February 2016 © Reed Elsevier (UK) Ltd 2016 
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It's common for UK professional partnerships to adopt a "naked in/naked out" approach to 

membership. In broad terms, new members of the partnership are not required to contribute a 

substantial sum on joining the partnership (naked in), but equally they don't get more than that initial 

contribution (possibly plus interest) when they leave the partnership (naked out). 

In such circumstances it is relatively easy for partners to move in and out of the ranks. The "naked 

out" part of this means that a retiring partner does not realise a capital return for goodwill built up 

over time. What the partner gets is a share of profits over the time he or she was a partner. This 

business model can stand the test of time. There are no distracting discussions on what "my equity" 

is worth and "how will I get paid that increase in value"? But it is not the only way to maintain the 

independence and longevity of a business. 

Some partnerships don’t adopt the naked in/naked out approach. Their partners expect a capital 

return on retirement. Delivering that return or switching to the naked in/naked out approach can be 

problematic. 

An alternative route is now available for professional partnerships: employee ownership. This is a 

simple model and gives employees a collective ownership of the company (a preliminary step of 

course being the conversion of the partnership to a company). This is particularly relevant now 

because of the availability of two new tax exemptions: 
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(a) from April 2014 there is an exemption from capital gains tax (CGT) on gains on certain disposals

of shares in a trading company (or in a holding company of a trading group) that provides an

employee ownership trust (EOT) with a controlling interest in that company; and

(b) from October 2014 there is an exemption from income tax (but not national insurance

contributions) of £3,600 per employee per tax year for certain bonus payments made to all

employees of a company or group where an EOT has a controlling interest.

The CGT exemption has attracted attention to employee buy outs as a succession solution. Instead

of a sale of shares being taxed typically, for owner managers, at an effective rate of 10% after

entrepreneurs’ relief, there is an unlimited exemption from CGT.

The income tax exemption means there can also be a tax benefit for all staff in this business model.

In most cases dividends otherwise payable to the EOT as a majority shareholder are waived by its

trustee and are paid out instead as bonuses to all staff – tax free up to £3,600 per employee per tax

year. This is a key concept – instead of external shareholders receiving dividends and staff bonuses

being paid simply at the discretion of a board of directors, the EOT model provides staff with an

economic stake.

Tax should not be the sole driver of employee ownership. Other ingredients need to be thrown into

the mix, including a willingness on the part of the current owners and the employees to make

employee ownership work, but the tax incentives available are significant and should be taken into

account when considering what legal form a business should take and succession planning options.

If you would like to know more about succession planning for professional partnerships or converting

a business to employee ownership please contact Graeme Nuttall OBE (author of the Nuttall Review

and champion of employee ownership) or Guy Burman.
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Employee ownership is a versatile business model  
 
Published in Expert Guide: Tax (September 2015)  
By Jennifer Martin & Graeme Nuttall OBE 
 
In the September 2014 edition of Expert Guide (Tax) Graeme Nuttall wrote about how the UK employee 
ownership ("EO") business model is attracting momentum internationally (see "The Employee Ownership 
Business Model Is Incredibly Welcome News") and how, in particular, new tax exemptions are 
encouraging employee ownership trust (“EOT”) buy-outs.  One year on, this article focuses on the 
versatility of EO as an ownership and governance model, at all stages in the business lifecycle and 
provides examples of EO in companies of all sizes and across a wide range of sectors.   
 
EO for start-ups 
 
Introducing EO at the start of the life of a business demonstrates a clear commitment to a collaborative 
approach to working and, in particular, it "hardwires" into a company's structure a way for employees to 
have both a say and a financial share in the success of the new venture.   
 
Employee Ownership Association award winner Dan Knowles set aside 10% of the equity for all staff 
when launching the Mary Knowles Home Care Partnership, with a promise to increase that stake to 100% 
as the company grows.  Start-up probation service provider Laurus Development went straight to a 25% 
shareholding held in trust for the benefit of all employees.  A stake of 25% is increasingly recognised as 
the minimum stake needed for a privately owned company to say it has EO. 
 
Others have opted for complete EO from the outset.  100% of the shares in both Marine Engineering 
Partnership and Arrowfield Veterinary Practice are owned on behalf of all employees by an employee 
trust.  Founding director of Arrowfield, Paul Buckingham said (in Fieldfisher's press release): 
"We settled on the employee ownership trust model because it means our vets, nurses, office and support 
teams own the business together and have a say in how it's run, as well as a stake in its long-term 
success; we all have an interest in delivering the very best service to our community".   
 
EO for an established business 
 
In an established business, EO provides a way to develop and grow a company.  The Nuttall Review of 
Employee Ownership (BIS, 2012) highlighted how EO can, in particular, drive innovation in a company, as 
well as achieving greater employee commitment and engagement.   
 
Stride Treglown, the 10th largest architectural practice in the UK, moved to widespread share ownership 
among its employees in February 2015.  In Fieldfisher's press release, Chairman of Stride Treglown, David 
Hunter said: 
 
"The culture of our practice has always been collaborative, so employee ownership was a logical step for 
us to take.  The transformation from a traditional architectural partnership into a 280-strong employee-
owned company is momentous but exciting… with every member of our staff now having a commitment 
and share in the company’s future, we are really looking forward to another 60 years of exceptional work 
for our clients". 
 
IT and business services partner Agilisys is the largest business yet (the authors believe) to covert to 
majority EOT ownership.  In Agilisys' announcement of its move to employee ownership, its Chairman 
and one of its founders Charles Mindenhall said: 
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"I believe that by introducing significant employee ownership it will provide an exciting structure for the 
continued growth of Agilisys which is strongly consistent with and a natural extension to the collaborative 
culture and principles which are in place within the Agilisys group" 
 
The UK Government continues to support EO.  The Rt Hon Matthew Hancock MP, Minister for the 
Cabinet Office and Paymaster General, added: 
 
"As an innovative company providing services to government, I am delighted that Agilisys has recently 
adopted the new “John Lewis-style mutual” Employee Ownership Trust model.  The government totally 
supports employee owned business models.  Research has demonstrated that giving employees a ‘stake’ 
in the organisation they work for drives increased performance in the services they provide, delivers 
improved employee commitment, and is overall better for the UK economy." 
 
EO and management succession 
 
EO can provide a long-term plan for management succession.  It provides an alternative to a 
management buy-out, without the need for new managers to raise the finance to buy a stake in the 
company.  This was part of the reasoning behind the move to majority EOT ownership by champions of 
good urban design, Tibbalds.  As Darren Smith, Studio and Marketing Manager and one of Tibbalds’ four, 
new, elected Trustee Directors, explains:  
 
“We already have a shared vision and ethos, but putting in place the Employee Ownership Trust means 
that they are now underpinned by a more tangible, financial stake for everyone.  Routes to a financial 
share in the practice are open to everyone, there is greater transparency about how things are run and 
we are more attractive to new team members."  
 
EO and ownership succession  
 
EO remains an ideal way for founders to sell a company.  Those wishing to maintain their business as a 
successful, independent trading enterprise, often choose EO as an ownership succession solution in 
preference to a trade sale or other traditional form of exit.   
 
Architectural visualisation studio Hayes Davidson is now 100% EOT owned because this provides a long-
term, secure way of owning the business: one that underpins genuine employee engagement.  Leaders in 
standby power solutions, PB Design is an engineering firm that is also now 100% EOT owned.  The new 
structure means employees via the PB Design EOT have a permanent financial interest in the profits of 
PB Design and there is no need ever again to plan for who will succeed to the ownership of the company. 
 
EO and business rescues 
 
EO has also been used in business restructuring and rescue situations (see further in paras 3.41-43 of the 
Nuttall Review).   
 
The benefits of EO 
 
Supporters of EO are confident of its benefits: it helps deliver better business performance and a more 
engaged and happier workforce.  Recent research published by the Chartered Management Institute 
helps explain why (see the CMI website for further information).  The MoralDNA™ of Employee Owned 
Companies interim report found that "94% agree that being employee owned positively affects people’s 
commitment to the organisation, while 86% agreed it improves their ability to attract new staff.  90% 
said it improves overall performance, while almost four in five (79%) said that it encourages longer-term 
decision-making".  Full results will be published at end of September 2015 and move positive news is 
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expected.  Ann Francke, Chief Executive of the Chartered Management Institute has called for more 
employee ownership: 
 
"Employee ownership goes hand in hand with more democratic management styles.  Our research shows 
the benefits are clear, with high levels of employee commitment, more caring ethical mindsets and a 
more long-term approach to business decisions.  The economy would benefit from having more employee 
owned companies and we can all learn from their example.”  
 
This article highlights the versatility of the EO business model and shows how the benefits of EO can be 
realised at every stage in the business lifecycle. 
 
Graeme Nuttall is a partner in Fieldfisher's Tax and structuring practice in London.  He received an OBE in 
the Queen's 2014 Birthday Honours for services to employee share schemes, public service mutuals and 
employee ownership.  He helped develop the UK's EMI share option arrangement.  As the UK 
Government's independent adviser on employee ownership, he produced Sharing Success: The Nuttall 
Review of Employee Ownership.  The UK Government supported all the Nuttall Review's 
recommendations including changes in UK company law to make share buy backs easier and the Finance 
Act 2014's new tax exemptions to promote the trust model of employee ownership 
Email: graeme.nuttall@fieldfisher.com Twitter @nuttallreview 
 
Jennifer Martin is a Senior Associate in Fieldfisher's Tax and structuring practice in London.  She advises 
companies and business owners and has developed expertise in advising on business transformations 
and tax structuring, both in the public and private sectors often with an employee ownership element.   
Email: jennifer.martin@fieldfisher.com  
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NEW TAX EXEMPTIONS FOR COMPANIES

OWNED BY EMPLOYEE OWNERSHIP

TRUSTS

A strong economy requires, amongst other things, the use of a diverse range of business models.

Once an under-used business model, the employee trust model of ownership has received a

boost in recent years with support from the UK Government, including the introduction of new

tax exemptions.

The growth of employee ownership

Employee benefit trusts or “EBTs” have commonly been used in the UK to act as a

warehouse for shares in a company operating a share or share option plan and, in the

case of private companies, for creating an internal market enabling employees to buy and

sell shares in their employer company. EBTs were also used in tax avoidance structures

during the 1990s and early 2000s – it is because of these structures that the UK tax

authority, HM Revenue & Customs, can view employee trust arrangements with some

suspicion. But another use is now proving popular, with support from the UK Government.



New tax exemptions for companies owned by employee ownership trusts | Lawyer Issue

20/07/2015
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This is where a business is owned collectively for the benefit of all those working in it

through an employee ownership trust. In this article, “employee ownership” means:

“a significant and meaningful stake in a business for all its employees. If this is achieved then a

company has employee ownership: it has employee owners” (The Nuttall Review of Employee

Ownership, Business of Innovation and Skills, 2012).

For decades, direct share ownership by employees has been promoted in the UK through

a variety of tax-advantaged share and share option plans. Employee trust ownership is

also a tried and tested method of running and sustaining a successful business. John Lewis

Partnership, one of the UK’s biggest retailers, is a great example. It is wholly owned by an

employee trust and all of its 93,800 permanent staff are beneficiaries of the trust.

Notwithstanding such success stories there has been a distinct lack of awareness of the

employee trust ownership model until recently. Hard work and perseverance by interested

stakeholders has succeeded in raising awareness of employee trust ownership. In

particular, in 2014, the UK Government confirmed its commitment to support employee

ownership trusts in a tangible way with the introduction of new tax exemptions.

Capital gains tax exemption

As in many other jurisdictions, any capital gains made in respect of the sale of shares in a

company by individuals are subject to tax (“CGT“). In the UK, the rate of CGT can be up to

28% depending on the facts.

The UK Finance Act 2014 introduced a complete exemption from CGT arising in connection

with the sale of shares to a new type of trust, an “employee ownership trust” or “EOT”. An

EOT is essentially a particular type of EBT which has less discretion as to, for example, how

trust property can be applied in favour of the beneficiaries. There are a number of

conditions that need to be satisfied in order for the exemption from CGT to apply. The

exemption does not apply to disposals of shares by a company. The other main conditions

are as follows:

1. Trading company: the company whose shares are being disposed of (“C“) must be

trading or the parent company of a trading group (i.e. the exemption does not apply

to the sale of shares in investment companies). This requirement must be met at the

time of the disposal and for the remainder of the tax year (from 6 April to 5 April the

following year) in which the disposal falls;

2. All-employee benefit requirement: the EOT must not permit:

◾ any property in the trust (at any time) to be applied otherwise than for the

benefit of all employees of C and any group companies (subject to some

limited exceptions) on the same terms;

◾ the trustees of the EOT to apply any trust property:

◾ by creating a trust; or

◾ by transferring property to the trustees of any settlement other than,

broadly, another EOT;

◾ the trustees to make loans to any beneficiaries; or
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◾ permit the terms of the EOT to be amended in such a way as to permit any of

(a) to (c) above,

and this requirement must be met at the time of the disposal and for the remainder of the

tax year in which the disposal falls; and

3. Controlling interest requirement: as a result of the disposal (or an earlier disposal

in the same tax year), the EOT gained a controlling interest in C. “Control” for this

purpose means (broadly) the EOT owns more than 50% of the ordinary shares of C,

has the majority in voting rights in C, has the right to more than 50% of profits of C

available for distribution and is entitled to more than 50% of C’s assets available for

distribution on a winding up.

Income tax exemption

Bonus payments made in the UK from employers to their employees are generally subject

to income tax (at rates of up to 45%) and national insurance (social security) contributions.

The second tax exemption introduced by the Finance Act 2014 is an exemption from

income tax (but not national insurance contributions) on qualifying bonus payments of up

to £3,600 per employee per tax year. This business model provides a tax benefit to the

business and its employees. As with the CGT exemption, certain conditions must be met in

order for the income tax exemption to apply.

The main conditions for making a qualifying bonus payment by employer (“E“) are as

follows:

1. Discretionary bonus: it must not consist of regular salary or wages;

2. Participation requirement: all individuals employed by E or another group

company when a payment is made must be eligible to participate in the scheme

pursuant to which the payment is made;

3. Equality requirement: every employee must participate in the scheme on the same

terms;

4. Trading: E must be trading;

5. Controlling interest requirement: an EOT must “control” E (see above); and

6. All employee benefit requirement: such EOT must meet the all-employee benefit

requirement described above.

The conditions in 5. and 6. above are together known as the “indirect employee-ownership

requirement” which must be met throughout the period of 12 months prior to a qualifying

bonus payment being made or, if less, the period of time since conditions 5. and 6. were

first met in respect of E.

The future of employee ownership in the UK and around the world

Whilst the two new tax exemptions are welcome and go some way to putting employee

trust ownership on a par with the tax advantages for direct employee share ownership,

tax, of itself, should not drive business structuring. Employee ownership is a tried and

tested business model in the UK. Businesses such as the John Lewis Partnership are proof
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of this. This is what should attract attention to this ownership model. Of course, the new

tax exemptions certainly serve to raise the profile of this under-used business model.

Although these new tax exemptions are only relevant to UK tax payers, there is scope for

promoting the employee trust model of ownership in other jurisdictions. One of the

benefits of employee trust ownership is its flexibility. It can work at every stage of the

business life cycle, not just as a business succession solution, and across companies of all

sizes and in all sectors.

Senior Associate at Tax and Structuring group at Fieldfisher

Email: jennifer.martin@fieldfisher.com

Tel: +44 (0) 20 7861 4730

Jennifer advises companies and business owners on the full range of

corporate tax and since qualifying as a solicitor, she has developed

expertise in advising clients and intermediaries on business

transformations and tax structuring, both in the public and private sectors

often with an employee ownership element.
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EOA launches new guide on employee

ownership in public services

July 3, 2015

EOA launches a new guide for organisations in the public services exploring

‘spinning out – a transition to employee ownership

Friday 3rd July 2015 is UK Employee Ownership Day, which is now a significant event in

the national business calendar, delivered by the Employee Ownership Association

(EOA). To coincide with the day, the EOA have teamed up with partners Prospects,

Fieldfisher and the Chartered Institute of Public Finance and Accountancy (CIPFA) to

develop and launch a new guide on employee ownership, which has been designed

specifically for public sector organisations.

Employee ownership (EO) is a business model in which employees have a significant

stake in their company, have a say in how the business is run and directly benefit from

its success. Research has shown that employee-owned businesses continue to

outperform their non-EO counterparts in terms of productivity and profitability, and

through their high levels of engagement across the workforce

EO is the fastest growing form of business ownership in the UK. An important part of

this growth is within our public services. These ‘spin out’ businesses currently operate in

a range of sectors including youth services, schools support, health and social care.

Iain Hasdell, Chief Executive of the EOA said:

“This new guide is essential reading for all those interested in employee owned public

service spin outs, and we are delighted to launch it on EO Day 2015. These organisations

are performing brilliantly, and play an important part in the ongoing growth of the
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employee owned sector. We are grateful to our partners at Prospects Fieldfisher, and

CIPFA for their help and support in the production of this important guide.”

Nick Bell, Chief Executive at Prospects commented:

“Prospects is pleased to be have been asked to author the new guide for organisations in

the public services exploring employee ownership. As the 11th largest mutual

organisation in the country, and one of the first public service mutuals we are uniquely

placed to share our experiences and the benefits employee ownership has brought to our

business and our colleagues. More than £1.5bn of contract value is currently delivered by

public service mutuals, and this is set to increase with the new government’s plan to

introduce a ‘right to mutualise’ in the public sector.”

Rob Whiteman, Chief Executive of CIPFA, said:

“Employee ownership is an increasingly important organisational model for the delivery

of public services.

“Evidence shows that they can help improve productivity, staff morale and innovation

which ultimately leads to better value for money services for taxpayers.

“Finance professionals are critical to the development of sound business plans

and accountants, senior managers and non-executives will find this guide to be an

invaluable resource on the benefits of setting up an employee owned public service

mutual.”

Neil Palmer, partner at Fieldfisher said:

“Fieldfisher has worked with a number of pathfinders that have shown how moving to

employee ownership succeeds in engaging staff to deliver better public services. We are

delighted to contribute to this new guide, which will help all those contemplating this

change. Public service spin-outs are a growing part of the EO sector, and this guide will

maintain this momentum.”

To find out more about the new guide, employee ownership or EO Day 2015 please visit:

www.employeeownership.co.uk and @employeeownership.
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Share Buybacks
Danielle Harris from Fieldfisher looks at the draft regulations

coming into force in April this year which will clarify certain aspects

of the rules relating to share buybacks by a company.

C O M P A N Y

Introduction
On 30 April 2013, significant changes
to the rules governing a purchase by a
company of its own shares were introduced
[see CSR Vol 37, pp 1 and 161]. The
buyback regime was simplified, particularly
for share purchases made in connection
with an employees’ share scheme, in
response to the Nuttall Review of Employee
Ownership. A number of uncertainties
arose in relation to the new rules and so
the Government has now published the
draft Companies Act 2006 (Amendment
of Part 18) Regulations 2015 which are
intended to ensure that the regime operates
effectively. It is proposed that the regulations
will take effect on 6 April 2015.

Small buybacks exemption
One of the changes made in 2013 related
to the funding of small share buybacks by
private companies. The general rule is that
a share buyback must be funded out of
distributable profits or the proceeds of
a fresh issue of shares, but a private
company may buy shares back out of
capital if additional statutory requirements
are met, including: specific shareholder
approval for the capital payment given by
special resolution; a directors’ solvency
statement supported by an auditor’s
report; and publicity about the proposed
payment in the London Gazette. There
are also timing restrictions which require
a payment out of capital to be made
between five and seven weeks after
the special resolution approving it.

In 2013, an additional provision
was included which meant that private
companies could, if authorised to do so
by their articles, make small buybacks
without worrying whether they had
distributable profits and without complying
with the additional requirements for a
buyback out of capital. This provision
applies to buybacks up to an amount in
a financial year which is equal to or less

than £15,000 or, if lower, 5% of the
company’s share capital.

The draft regulations clarify:
◆ that the “amount” referred to is the
aggregate purchase price of buybacks
made in the financial year; and
◆ that the 5% limit relates to the nominal
value of the company’s share capital
(excluding any share premium) and is
calculated by reference to its share capital at
the beginning of the relevant financial year.

When this small buyback provision
was first introduced, the accounting
consequences were not spelt out. The
draft regulations make clear that such a
buyback is a buyback out of capital.

Treasury shares
Following the 2013 changes, private
companies need not immediately cancel
shares they have bought back, but may
hold them in treasury before selling them,
transferring them pursuant to an employees’
share scheme or cancelling them.
However, this does not apply if the shares
were bought back out of capital or the
proceeds of a new share issue, rather than
distributable profits. Although the 2013
changes provided that shares could be
held in treasury if they were bought back
under the new small buyback provisions,
the draft regulations remove this option.

Deferred payment
For share buybacks made in connection
with an employees’ share scheme, the
changes introduced in 2013 included a
simplified regime for shares to be bought
back out of capital. This involves a different
solvency statement by the directors and
no requirement for an auditor’s report
or publicity in the London Gazette. In
relation to timing, the requirement is that
the payment out of capital is made between
five and seven weeks after the date on
which the bought back shares are
surrendered.

One of the other changes made was to
remove the requirement for bought back
shares to be paid for on purchase, allowing
payment for shares bought back in
connection with an employees’ share
scheme to be deferred, or to be made
in instalments, if the selling shareholder
agrees. However, the timing requirement
means that companies using the
simplified regime for a buyback out of
capital are not able to take advantage of
this option for deferred payment. This is
rectified by the draft regulations. The new
timing requirement does not relate to the
timing of the capital payment, but is for
the shares to be surrendered between
five and seven weeks after the special
resolution approving the capital payment.

Statements of capital
The draft regulations also remove a
requirement for two identical statements
of capital to be filed at Companies House
when shares are bought back out of
capital in connection with an employees’
share scheme and on the cancellation of
those shares.

Danielle Harris
Senior Associate and PSL

Fieldfisher
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Back to basics: The income tax exemption for employee bonuses

Date: 13 December 2014
Author(s): Graeme Nuttall, Jennifer Martin

SPEED READ

A new income tax exemption for all-employee cash bonus plans is boosting awareness of employee ownership and,
in particular, the control of companies by employee-ownership trusts. For those who believe that all employees
should have a significant and meaningful stake in their companies then this new tax exemption will work well.
Others may be intrigued sufficiently to find out more about employee ownership.

Graeme Nuttall OBE and Jennifer Martin explore the conditions for payment of income tax free bonuses by
companies controlled by employee-ownership trusts.

New tax exemptions promote employee ownership

Since 2012, following the Nuttall Review of Employee Ownership (BIS), the government has promoted the
employee ownership of companies. The article 'The employee ownership business model' (Graeme Nuttall) in Tax
Journal, 13 July 2014, explained recent measures to promote this business model in all its forms and especially as a
business succession solution. In particular:

 a capital gains tax exemption now encourages the sale of a controlling-interest in a company to an employee-
ownership trust (EOT) (TCGA 1992 ss 236H-236U); and

 since 1 October 2014 a new income tax exemption provides a tax incentive for companies to become controlled by
an EOT (ITEPA 2003 Part 4 Chapter 10A).

If an EOT has a controlling interest (as defined) in a company then there is an income tax exemption of up to £3,600
per employee each tax year on certain qualifying bonus payments (with NICs liabilities continuing to apply). It is
the employing company (the employer) and not the trustee of the EOT that must pay the qualifying bonuses.

Qualifying bonus payments

The income tax exemption requirements are relatively straightforward especially if the scheme formula is kept
simple. The bonus needs to be a genuine bonus. The payment must not be:

 regular salary or wages (ITEPA 2003 s 312B(1)(a)); or
 received, in broad terms, in return for giving up the right to receive general earnings, specific employment income

or some other form of employment income (ITEPA 2003 s 312H).

A bonus has to be paid under a scheme which in broad terms, makes awards to all the employer's current employees
(or, if applicable, all of a group's employees). This is the 'participation requirement' (ITEPA 2003 312C). Where a
payment is made to a former employee, it must be made within 12 months of the employment ending (ITEPA 2003
s 312B(1)(h)). The scheme must also meet the 'equality requirement' (ITEPA 2003 s 312C). The 'participation
requirement' and the 'equality requirement' are explained further below.

The other qualifying conditions relate to the employer and its ownership and governance arrangements. The
employer (which cannot be a service company e.g. one providing staff services outside a group (ITEPA 2003 s
312G)) must meet the:

 'indirect employee-ownership requirement" throughout a qualifying period of normally 12 months (ITEPA 2003 s
312B(2)-(3) and s 312E);

 'trading requirement' throughout the qualifying period (ITEPA 2003 s 312D); and
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 'office-holder requirement' at the time the payments are made and throughout the qualifying period (except for up
to normally 90 days) (ITEPA 2003 s 312F).

It is the indirect employee-ownership requirement which ensures there must be an EOT with a controlling interest in
either the employer or (if applicable) the principal company of the relevant group. The trading requirement applies
concepts that are familiar from other tax provisions e.g. non-trading activities must not be substantial. The office-
holder requirement prevents the income tax exemption applying where the ratio of directors and other office-holders
(and connected employees) to employees and office-holders is greater than two-fifths. The 90 days exclusion
(ITEPA 2003 s 312B(4)) allows for recruiting to overcome temporary defaults prior to making bonus payments.

Participation requirement

It is possible to exclude recent joiners by setting a minimum qualifying period not exceeding 12 months. Employees
can also be excluded in limited circumstances involving disciplinary matters. Subject to this, qualifying bonus
payments must be awarded to everyone in employment with the employer (or in the relevant group) when the award
is determined.
The legislation acknowledges that the payment date is likely to follow after the date the award is determined. ITEPA
2003 s 312C(4)(c) allows certain intervening severe disciplinary matters to stop an otherwise eligible employee
from receiving an award. Apart from this exception, an individual employed on the determination date must receive
the bonus even if he or she has left employment by the payment date (remembering that a qualifying bonus payment
must be made within 12 months of the employment ending).

Equality requirement

Every eligible employee must participate 'on the same terms' (ITEPA 2003 s 312C(1)(b)). However, the legislation
provides that this equality requirement will not be infringed if an award is determined by reference to:

 remuneration;
 length of service; or
 hours worked.

An award may be determined by reference to more than one of these factors but each factor must give rise to a
separate entitlement and the total entitlement must be the sum of those entitlements and not the product (ITEPA
2003 s 312C(6)). Also, the scheme must not disproportionately benefit any particular group of eligible employees
(ITEPA 2003 s 312C(9)).
The legislation provides no further guidance on the meaning of 'on the same terms'. In practice understanding this
term will be a key area where professional advice is needed if employers wish to do anything other than pay the
same amount to each employee. Care will be needed to ensure that the proposed calculation does not have the
inadvertent effect of multiplying factors together. The Office of Tax Simplification commented in its final Review of
tax advantaged employee share schemes (page 54) in the context of share incentive plans (SIPs) (ITEPA 2003 Sch
2) that an equivalent same terms requirement is 'complex' and 'difficult to operate'. The existing HMRC guidance
relating to same terms for SIPs provides a starting point until HMRC publishes guidance for EOTs.

Action point for advisers

There is no express requirement for a set of rules but the reference to a 'scheme' means there must be a degree of
formality to these bonus arrangements. Advisers should recommend that a client documents the scheme so as to
demonstrate compliance with all the required conditions and, in particular, the same terms condition.
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EMPLOYEE-OWNERSHIP TRuSTS

Tried and tested
Graeme Nuttall explains how employee-ownership trusts 
can produce better business outcomes

Employee-ownership trusts (EOTs) 
provide a refreshingly different 
ownership model for private 

companies. Anyone who focuses on the tax 
savings achievable through the new EOT 
tax exemptions is missing the big picture: 
employee ownership can produce better 
business outcomes as well as a great place 
to work.

EOTs are primarily a neat succession 
solution but can work in start-ups and 
at other stages in the business life cycle. 
Advisers need to rethink their answers 
to some standard questions from clients, 
such as what ways are there to sell 
my company?

Employee trusts are a proven 
succession solution
The usual succession solutions for owners 
of a company include a Stock Exchange 
listing, a trade sale or a sale to private 
equity, including a management buyout. 
Many businesses have made a different 
solution work well: a sale to all staff 
organised through an employee trust.

Wilkin & Sons (Tiptree jams) moved 
to employee trust ownership in the 
1980s as did Donald Insall & Associates 
(conservation architects). There are other 
longer-established companies owned 
by employee trusts such as Arup, Swann 

Morton and the John Lewis Partnership. 
The Employee Ownership Association 
has more examples on its website (www.
employeeownership.co.uk/home/).

The employee trust model is clearly 
tried and tested. Research also supports 
employee ownership as providing a ‘win-
win’ business model; one that is good for 
the business itself and for its employees 

(see Chapter 2 in the Nuttall Review of 
Employee Ownership (BIS 2012) (‘Nuttall 
Review’)). Notwithstanding these success 
stories and academic support, until 
recently there has remained a stubborn 
lack of awareness of this ownership 
model across the business community.

Nuttall Review
In 2012 the Deputy Prime Minister, Nick 
Clegg, announced the government’s aim 
of putting employee ownership in the 
bloodstream of the uK economy. The 
government commissioned the Nuttall 
Review and subsequently endorsed its 
definition of employee ownership (see 
Table 1) and measures to help establish 
employee ownership, in all its forms, in 

zz What is the issue?
Employee-ownership trusts are 
primarily a neat succession solution 
but can work in start-ups and at other 
stages in the business life cycle.
zz What does it mean to me?

Employee ownership particularly comes 
to the fore in business successions. This 
is why the government has introduced 
the new EOT CGT exemption. 
zz What can I take away?

Employee ownership can produce 
better business outcomes as well as a 
great place to work.

KEY POINTS

Name Graeme Nuttall OBE
Position Partner
Company Field Fisher Waterhouse LLP
Email graeme.nuttall@fieldfisher
Twitter @nuttallreview
Tel +44 (0)20 7861 4652

Profile Graeme Nuttall OBE, Solicitor and Chartered Tax Adviser is a partner in Fieldfisher’s 
Tax and structuring practice. He received an OBE in the Queen’s 2014 Birthday Honours for 
services to employee share schemes, public service mutuals and employee ownership. As 
the uK Government’s independent adviser on employee ownership, he produced Sharing 
Success: The Nuttall Review of Employee Ownershipthe UK.

PROFILE

www.taxadvisermagazine.com  |  October 2014 

‘Employee ownership – means a significant and meaningful stake in a business for 
all its employees. If this is achieved a company has employee ownership: it has 
employee owners.

What is ‘meaningful’ goes beyond financial participation. The employees’ stake 
must underpin organisational structures that ensure employee engagement. In this 
way employee ownership can be seen as a business model in its own right.’

TABLE 1 – NUTTALL REVIEW DEFINITION OF EMPLOYEE OWNERSHIP
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EMPLOYEE-OWNERSHIP TRuSTS

the mainstream of the uK economy. In 
particular, following the findings of Nuttall, 
the government introduced new tax 
exemptions to support employee trusts. 
The aim of these measures is, primarily, 
to raise awareness of the trust model of 
employee ownership. These exemptions 
also help the financing of employee trust 
owned companies and to simplify this 
business model. The idea is that the tax 
exemptions will encourage owners and 
advisers to break with convention and 
adopt EOTs as a private company ownership 
model. For more on the Nuttall Review see 
www.tinyurl.com/nuttallreviewguide.

EOTs
The current benchmark for drafting 
an employee trust is IHTA 1984 s 86, 
which most satisfy. The flexibility of 
s 86 has encouraged employee trusts 
to try to minimise income tax and NICs 
on the remuneration of employees 
and directors as well as for employee 
ownership. A trust deed for an employee 
trust in an HMRC spotlighted avoidance 
scheme looks very much like a trust 
deed underpinning a genuine employee 
ownership arrangement. The government 
obviously wants the new tax exemptions 
only to support employee ownership and 
so they require a more tightly defined 
trust than a s 86 trust. The definition of 
an EOT combines a distillation of the usual 
key features of trusts used in genuine 
employee ownership structures but 
excluding certain trustee powers typically 
found in a s 86 trust.

Controlling interest requirement
A common feature of most long-
established employee trust owned 
companies is that more than 50% of the 
business is owned by an employee trust 
(and often all the company’s shares are 
held in trust). The government has adopted 
this approach and so an EOT must have 
a controlling interest (see Table 2) in a 
trading company (or parent company of a 
trading group).

Participation and equality 
requirements
The main defining characteristics of an 
EOT are that it meets the participation 
and equality requirements. This is the 
place to start when testing whether an 
EOT provides the right ownership model 
for a company. These notable features 
are familiar to employee share plan 
practitioners, namely that all eligible 
employees should benefit (called the 
‘participation requirement’) and that 
they should do so on the same terms if 
there is ever a distribution from the EOT 
(called the ‘equality requirement’) (TCGA 
1992 ss 236J(1)(a)–236K and also ITEPA 
2003 s 312C). Typically, the trustee of a 
s 86 trust can select which employees 
may benefit and to what extent. under 
an EOT all employees must benefit from 
any distribution. These requirements 
have some flexibility built into them. 
Employees with less than 12 months’ 
continuous employment may be excluded 
and distributions can be varied according 
to their remuneration, length of service or 
hours worked. However, the main reason 
why these requirements are acceptable 
is it is unlikely that any distribution will 
ever be made from the EOT. This follows 
on from the way the new income tax 
exemption for an EOT owned company 
operates (see below).

A key point to appreciate is that once 
an EOT has acquired a controlling interest, 
the aim is to keep that shareholding in the 
EOT permanently. An EOT is intended as a 
permanent vehicle for owning shares.

All-employee benefit requirement
As well as the participation and equality 
requirements, there are other conditions 
to meet, which are together defined as 
the all-employee benefit requirement. 
In particular, an EOT cannot create sub-
trusts or make loans to beneficiaries. 
These conditions are informed by HMRC’s 
experience of trusts used for remuneration 
planning. Further details of the all-employee 
benefit requirement are set out in Table 3.

Indirect not direct employee ownership
One reason why the employee ownership 
business model has not become mainstream 
is the fixation of advisers and past 
governments on direct employee ownership.

Since the 1970s tax-advantaged 
employee share plans have been part of 
the corporate landscape, especially in listed 
companies. In essence, such schemes have 
been add-ons to the conventional corporate 
business model and used either as a means 
to incentivise key executives or to provide 
tax-efficient financial participation for staff. 
Such arrangements work well but anyone 
focusing only on direct employee ownership 
misses a valuable part of the spectrum of 
employee equity incentives.

EOTs highlight a different way to use 
shares as an incentive – that of indirect 
ownership through an employee trust. The 
indirect model involves a trustee holding 
shares collectively on behalf of employees. 
This approach avoids the administrative and 
tax complications of direct share ownership. 
In private companies direct employee 
ownership invariably involves establishing 
an internal share market so that employees 
may buy and sell shares, and ongoing 
requirements to establish market value and 
report share acquisitions and disposals. 
Indirect employee ownership, as well as 
being simpler to operate, has academic 
support. Some research suggests that 
creating a ‘collective voice’ is key to getting 
the most out of employee ownership.

Not everyone in the employee 
ownership sector agrees. There are some 
strong advocates of direct employee 
ownership. Gripple Limited, for example, 
is an employee-owned company in which 
employees own shares directly. Even in this 
case, though, there is a vehicle to provide 
a collective voice for employees (known as 
GLIDE).

Some employee owned companies 
have a mix of direct and indirect employee 
ownership. Such hybrid models of employee 
ownership are also compatible with EOTs. 
The new legislation provides expressly 

October 2014  |  www.taxadvisermagazine.com

‘A settlement meets the controlling interest requirement if –
(a) the trustees –

(i) hold more than 50% of the ordinary share capital of C, and
(ii) have powers of voting on all questions affecting C as a whole which, if exercised, 

would yield a majority of the votes capable of being exercised on them,
(b) the trustees are entitled to more than 50% of the profits available for distribution to 

the equity holders of C,
(c) the trustees would be entitled, on a winding up of C, to more than 50% of the assets 

of C available for distribution to equity holders, and
(d) there are no provisions in any agreement or instrument affecting C’s constitution or 

management or its shares or securities whereby the condition in paragraph (a), (b) 
or (c) can cease to be satisfied without the consent of the trustees.’

(See also TCGA 1992 s 236T)

TABLE 2 – CONTROLLING INTEREST REQUIREMENT (TCGA 1992 S 236M(1))
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that an EOT-controlled company may 
also operate a share incentive plan, SAYE 
option scheme, company share option 
plan or enterprise management incentives 
arrangement (FA 2014 Sch 37 para 19). 
There are special share identification 
rules if EOT trustees want to supply 
shares for a share plan as well as retain 
a controlling interest (TCGA 1992 s 236S).

New capital gains tax exemption
Individuals (and any persons other than 
companies) can get an unlimited capital 
gains tax (CGT) exemption on disposals 
of shares in a trading company or in the 
parent company of a trading group to 
an EOT.

Anyone advising on ways to sell a 
company must now consider a sale to 
an EOT. This exit route is particularly of 
interest to shareholders who do not benefit 
from entrepreneurs’ relief (ER) or where 
their gain exceeds its maximum lifetime 
limit. Achieving a complete exemption from 
CGT should also be enough to ensure a sale 
to an EOT is considered even by those who 
benefit from ER.

In summary, TCGA 1992 s 236H provides 
that this CGT exemption:
zz cannot be claimed by companies;
zz applies only to ordinary share capital;
zz has to be claimed (the requirements of 
making a claim are straightforward (see 
TCGA 1992 s 236H(7));
zz only applies when the relevant shares 
are in a company that is a trading 
company (or principal of a trading group 
(TCGA 1992 s 236I));
zz requires an employee trust that meets 
an ‘all-employee benefit requirement’ 
(see Table 3);
zz requires that trust to meet a 
‘controlling-interest requirement’ (see 
Table 2) for the first time;
zz only applies to disposals in the tax 
year in which the controlling interest 
requirement is acquired for the first 
(and only) time; and
zz needs a ‘limited participation 
requirement’ to be met to show there 
is a sufficient change in ownership (see 
TCGA 1992 s 236N).

The limited participation requirement 
is a possible problem in companies with 
relatively few employees in comparison 
with the number of shareholders who 
are employees or office-holders and who 
would benefit from the CGT exemption. 
This requirement seeks to deny CGT relief 
where, broadly, the ratio of participators 
who benefit from the EOT exemption to 
employees is greater than two-fifths.

There are potential disqualifying events 
that could trigger a CGT liability on the 
trustee of the EOT in certain circumstances 
(TCGA 1992 s 236O–R).

New income tax exemption
The EOT business model also offers a 
tax exemption that benefits employees 
(and therefore the business in which 
they work). The details of this income tax 
exemption are set out in ITEPA 2003 Ch 
10A Pt 4 which introduces an exemption 
from income tax for up to £3,600 per 
employment on certain qualifying bonus 
payments in any tax year (with NICs 
liabilities remaining in place).

Again the qualifying conditions 
are relatively straightforward and 
implementation will be much simpler than 
operating, for those who recall them, a 
tax-relieved, profit-related pay scheme. 
As mentioned above the qualifying bonus 
payments are not paid by the trustee of 
the EOT; they must be paid by a company. 
As with the CGT exemption, there must 
be an employee trust that meets an all-
employee benefit requirement and the 
trust must meet the controlling-interest 
requirement for the period required under 
ITEPA 2003 Ch 10A which is (normally) 12 
months before making qualifying bonus 
payments (ITEPA 2003 
s 312E).

In summary, as well as the employer 
company (E) meeting the above indirect 
employee-ownership requirements 
throughout the qualifying period, other 
conditions must be met. Broadly, these are:
(a) each bonus must not consist of regular 

salary or wages;
(b) each bonus must be awarded under a 

scheme which meets the participation 
requirement and the equality 
requirement (ITEPA 1992 s 312C);

(c) E meets the trading requirement (ITEPA 
1992 s 312D) throughout the qualifying 
period;

(d) E meets the office-holder requirement 
(ITEPA 1992 s 312F and below) at the 
time the payment is made and on at 
least the requisite number of days in 
the qualifying period (whether or not 
those days are consecutive);

(e) E is not a service company. For example, 

one that provides staff services outside a 
group (ITEPA 1992 s 312G);

(f) the payment is not excluded. For 
example, the employee does not give 
up the right to receive an amount 
of general earnings or specific 
employment income in return for the 
provision of the payment (ITEPA 1992 s 
312H); and

(g) where it is a payment to a former 
employee, it is made in the period of 
12 months beginning with the day the 
employment ceased.

The above office-holder requirement 
is a less restrictive version of the limited 
participation requirement. This seeks to 
deny income tax relief where the ratio 
of directors or other office-holders to 
employees (and office-holders) is greater 
than two-fifths.

Consider EOTs
This article provides an introduction 
to these new tax exemptions. There 
are other provisions (and indeed other 
related tax reliefs) not covered in this 
summary. For example, some s 86 
trusts may be deemed to meet the 
all-employee benefit requirement. The 
aim is to encourage the consideration of 
EOTs when designing employee equity 
incentives and also more generally 
throughout the life cycle of a company. 
The income tax and CGT exemptions 
operate independently of one another. 
This means an EOT could be used in 
a start-up to access the income tax 
exemption. An EOT may provide a 
way to structure a business rescue. 
But, in practice, employee ownership 
particularly comes to the fore in business 
successions. This is why the government 
has introduced the new EOT CGT 
exemption. The new EOT tax exemptions 
and the recent publicity about employee 
ownership mean more companies are 
opting for employee ownership as a 
succession solution.
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‘A settlement meets the all-employee benefit requirement if the trusts of the 
settlement –
(a) do not permit any of the settled property to be applied, at any time, otherwise than 

for the benefit of all the eligible employees on the same terms,
(b) do not permit the trustees at any time to apply any of the settled property –

(i) by creating a trust, or
(ii) by transferring property to the trustees of any settlement other than by an 

authorised transfer
(c) do not permit the trustees at any time to make loans to beneficiaries of the trusts, 

and
(d) do not permit the trustees or any other person at any time to amend the trusts 

in a way such that the amended trusts would not comply with one or more of 
paragraphs (a) to (c).’

(See TCGA 1992 ss 236J–u for meaning of authorised transfer etc)

TABLE 3 – ALL-EMPLOYEE BENEFIT REQUIREMENT (TCGA 1992 S 236J(1)(A))
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