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MiFID II and investor protection – 
what's new for asset managers?  

This is a transcript of a paper presented by Kirstene Baillie at Fieldfisher's MiFID II Seminar at Riverbank House in London on 10 
September 2014 and repeated in part at the Regulatory Master Class hosted by Deacons in PwC's offices in Hong Kong on 16 October 
2014.  
 
 
 
Aside from concerns on financial market structure and transparency regulation,1 one of the two key areas of concern for MiFID has been 
investor protection, on which this paper focuses.  

MiFID II developments  
 

Some things have not in fact changed very much but 
have simply been clarified.   
 
Yes, there have been changes regarding suitability, client 
agreement terms and investment advice parameters but these are 
matters where MiFID I provisions have evolved.  We are not 
looking at new inventions. 
 
A similar clarification approach could be given to the conflicts of 
interest position although admittedly MiFID II has felt it necessary 
to provide more specifics to clarify and supplement the existing 
regime and require a periodic review at least annually of conflict 
of interest policies.  
 

In some instances there is strengthening of the MiFID I 
provisions although whether they are in fact new from 
the UK perspective differ depending on the topic.   
 
To take one example, Level 1 of the MiFID II Directive in Article 24
(3) requires: 
 
"All information including marketing communications addressed 
by the investment firm to clients or potential clients should be fair, 
clear and not misleading." 
 
"Also marketing communications should clearly be identifiable as 
such." 

These basic principles have long been enshrined in the UK's 
regulatory approach.  The challenge has been to interpret quite 
how this should be applied – and more of this later. 
 
Further, it is interesting that MiFID II extends this treatment not 
only to retail clients but to non retail clients – professional 
investors and counterparties.  We will have to wait to see how 
ESMA might target improvements applicable to non retail clients 
where appropriate.  In a way though these new requirements 
should simply be recording what should be current best practice? 
 
The general information requirements under Article 24(4) are 
being similarly improved for retail and non retail clients. 
 
You would think certainly from the UK perspective that there is 
already adequate information provided to clients.  MiFID II though 
may require tweaking of provisions particularly re appropriate 
information "in good time" re:  
 
- whether the financial instrument is intended for retail or 

professional clients, taking into account our target market; 
and 

 
- all costs and charges related to both investment or 

ancillary services including the cost of advice where 
relevant, the costs of the financial instrument 
recommended or marketed to the client and how the client 
may pay for it including any third party payments. 

 
 

October 2014 

1
(Please see our separate papers available regarding the Financial Markets Structure and Transparency Regulation, including issues relating to high frequency traders etc: Briefing Paper of 

July 2014 and our update regarding UK MiFID II implementation proposals of March 2015.)  
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In order that the MiFID firms can comply with their obligations, 
there will likely be impacts on fund managers offering pooled fund 
products in both areas. 
 
Note that Level 2 measures are likely to include conditions with 
which information provided to clients must comply in order to be 
fair, clear and not misleading.]  
 

Perhaps it is best to look now at a few areas on which 
there are more major changes – areas of focus. 
 

 Inducements   

 
MiFID already has inducement provisions – MiFID I causing 
problems when they were introduced on top of the old UK 
COBS provisions.  MiFID 1 provisions sought to ensure that 
payments are assessed to ensure that they do not impair the 
firm's duty to act in the best interests of the client, that they 
"enhance the quality" of the services being provided to the 
client, and that they are disclosed to the client.  (See COBS 
2.3.)  Note that the UK provision applies more widely than just 
to MiFID firms. 
 
In a sense this is part of the strengthening of the MiFID I 
provisions.  MiFID II aims to strengthen the current MiFID 
requirements for third party payments and benefits.  It now 
distinguishes between rules that apply to investment services 
of portfolio management and investment advice on an 
independent basis and for all other investment services.   

 
Essentially, all fees, commissions and monetary benefits paid 
or provided by a third party must be returned in full to the 
client as soon as possible after receipt – and the firm should 
not be allowed to offset any third party payments from the 
fees due by the client to the firm.  Is there to be a complete 
ban on inducements?  There is an on-going debate as to 
whether or not MiFID II introduces a complete ban on 
inducements, as might be implied by the ESMA draft guidance 
– which might have the consequence of decreasing private 
clients' access to investment advice because only a minority 
are prepared to pay for it as has been demonstrated in the UK 
recently.  So a particular concern is focused on the "quality 
enhancement" conditions in ESMA's proposed technical 
advice.  Firms providing investment advice on an independent 
basis or portfolio management will, in most circumstances, be 
prohibited from retaining any fees, commission, monetary or 
non monetary benefits received from third parties (they can be 
passed on to clients but cannot be retained by firms).  Minor 
non monetary benefits are excluded from the ban but have to 
comply with the inducement rules (as already in place under 
MiFID I) but note the ESMA indications of the Level 2 measures 
on a scope of what is a minor non monetary benefit. 
 
One focus will be on what will count as minor non-monetary 
benefits which are to be allowed provided they are clearly 
disclosed to the client and that they are capable of enhancing 
the quality of services provided – and that they do not or could 

not be judged to impair the ability of investment firms to act 
in the best interests of their clients.  ESMA's view is that this 
exemption should be interpreted strictly such that non-
monetary benefits likely to influence the behaviour of the 
recipient should not be allowed.  It seems to be intended that 
the Commission will introduce an exhaustive list of non-
monetary benefits that can be considered to be minor and 
therefore acceptable.   
 
Acceptable minor non-monetary benefits might include: 
 

 participation in conference, seminar and other training 
events on the benefits and features of a specific 
financial instrument, investment or service; 

 hospitality of a reasonable de minimus basis, e.g. food 
and drink at a business meeting or a conference, 
seminar or other training event; and 

 provision of information or documentation relating to 
a financial instrument (including financial research) or 
an investment service which could be generic in nature 
or personalised to reflect a circumstance of an 
individual client. 

 
As you can see, these are very limited.  Further, even if they 
qualify, the amounts need to be reasonable and 
proportionate and on such scale that they are unlikely to 
influence a recipient's behaviour in any way that is 
detrimental to the interests of the relevant client.  It is likely 
the Commission will introduce a non exhaustive list of 
circumstances and situations which regulators should 
consider in determining whether or not the quality 
enhancement test is not met. 
 
With MiFID II, clients must be accurately and, where relevant, 
periodically informed about all fees, commissions and benefits 
the firm has received in connection with the investment 
services provided. 
 
Individual member states can gold plate in exceptional 
circumstances. 
 
Since the UK already has its RDR with some of these new rules 
– and perhaps more, this may be more of a concern for non 
UK EU based firms.  Interestingly, there is pushback from 
those in continental Europe (possibly with the exemption of 
the Netherlands which have followed the UK model) which is 
objecting to MiFID II interfering with the focus on identifying 
independent advice etc given the very different distribution 
model in continental Europe, and one can see the 
fundamental concerns here.  It should though start to lead to 
some of the investment management services, and fee 
structures underlying some Luxembourg and Dublin firms, 
having to be made more transparent.  
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 Costs and charges 

 
There is a wider focus on information on costs and customer 
associated charges required under Article 24(4)(c).  Article 33 
now focuses on the total price paid including all related fees, 
commissions, charges and expenses and all taxes payable via 
the investment firm.  Article 33 though only applies to retail 
clients.  ESMA considers that these increased transparency 
provisions on costs should be relevant however to all 
categories of clients and is proposing that the implementing 
measures refer to all categories of client.  
 
Ironically, given that we have just gone through the 
unbundling of costs with RDR so we unbundled to a higher 
total, MiFID II is likely to require aggregation of costs so that 
the client understands the overall cost.  Note though that 
MiFID II will also require that firms will be required to provide 
an itemised break down of costs where the client requests it.   
 
One important point for asset managers will be to ensure that 
they provide information in such a format that it enables MiFID 
firms involved in the distribution channels to comply with their 
requirements under MiFID.  Note, MiFID firms have to provide 
it to clients on a regular basis at least annually during the life 
of the investment and in a comprehensible form so that 
clients, or potential clients, are reasonably able to understand 
the nature and risks of the investment service and other 
specific type of financial instrument that is being offered and 
consequently to take investment decisions on an informed 
basis.  Familiar wording and one which is not directly 
applicable - but which will likely have an impact on asset 
managers. 
 
The UK IMA2 has a separate line of proposals for disclosure of 
fund costs in pounds and pence – and also seeking to develop 
a common standard for calculation of portfolio turnover rates.  
Hopefully the MiFID arrangements as developed might match 
with these which are being developed in advance in the UK.] 
 

 Appropriateness and complex products 
 
There is a 2009 CESR Q&A statement on MiFID complex and 
non complex instruments.  It would appear that at the 
moment identical products might be considered complex of 
one member state and non complex in others.  Some 
convergence is therefore necessary. 
 
If ESMA's new recommendations, there would be an additional 
two criteria as follows: 
 
- it does not incorporate a clause, condition or trigger that 

could fundamentally alter the nature or risk of the 
investment of the instrument or pay out profile; 

 
 
 

- it does not include any explicit or implicit exit charges that 
have the effect of making the investment illiquid even 
though technically frequent opportunities to dispose or 
redeem it would be possible. 

 
The old Article 38 text indicated that a product should be 
considered as non complex if it satisfied certain criteria: 
 
a. it did not fall within Article 4(1)(18)(c) or points 4-10 of 

Section C to Annex 1 to the MiFID I Directive; 

b. there are frequent opportunities to dispose of, redeem 
or otherwise realise that Instrument at prices that are 
publicly available to market participants and that are 
either market prices or prices made available or 
validated by valuation systems independent to the 
issuer; 

c. it does not involve any actual or potential liability for 
the client that exceeds the cost of acquiring an 
Instrument; 

d. adequately comprehensive information on its 
characteristics are publicly available and are likely to 
be readily understood so as to enable the average 
retail client to make an informed judgement as to 
whether to enter into a transaction in that Instrument. 

The difficulty one now has from the fund management 
perspective is that it would seem that all non UCITS funds and 
structured UCITS are to be considered complex:  

 
a. It might well be that some UCITS (not just standard 

UCITS) should be deemed to be complex and  

b. Perhaps some non UCITS funds should be deemed to 
be non complex.   

Note that the UK IMA is disagreeing with ESMA's suggestion 
that all non UCITS collective investment funds are complex.  
Whilst there will still be ways of promoting these products, 
introducing appropriateness tests would be hugely expensive. 
 
There is clearly some further work to be undertaken on the 
complex products area:   
 
- The focus of some on comprehensibility and 

understandability as indicating whether something is 
complex or not may not be the right way forward but it is 
a proposal which is being discussed in various member 
states.   

 
- There is a further debate as to whether risk levels should 

also be confused with complexity.  Is the focus on 
comprehensibility and understandability the relevant one?  
An alternative might be for national regulators to be 
allowed to establish test regimes for such funds to assess 
whether they meet the definition of noncomplex 
instruments. 

 

2 
(now called the Investment Association)  
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Note it is a requirement of the PRIIPs Regulation that a key 
information document should contain the following 
information: 
 
"Where applicable, a comprehension alert: "You are about to 
purchase a product that is not simple and may be difficult to 
understand"."   
 
Will this make any difference? 
 
Note that ESMA in its Consultation Paper in May states: 
 
"The features and structures of different financial instruments 
have in recent years become a key topic in the context of 
investor protection.  The complexity of financial instruments 
often makes it difficult for investors to understand the risks to 
which they are exposed."   
 
In its recent work, ESMA has already focused on these issues 
by emphasising investment firms' obligation towards clients, 
including the information that should be provided to clients 
when dealing in more complex products.  The result of that 
work is to be used as the base to implement MiFID II, 
specifically Article 31 of the MiFID Implementing Directive 
should require investment firms to provide clients with: 
 
- information about the functioning and performance of 

financial instruments in different market conditions; 
 
- specific description when the disinvestment of specific 

financial instruments is subject to impediments or 
restrictions; 

 
- the legal nature and status of financial instruments 

composed of two or more different financial instruments 
and how their interaction affects their risks (not only in 
situations in which risk has increased, as currently 
required); and 

 
- information about financial instruments incorporating a 

guarantee or capital protection not only in situations 
where a guarantee is provided by a third party, as currently 
required.  (Paragraphs 7 and 8, Section 2.13, ESMA May 
Consultation Paper.) 

 

 Execution only business 

 
The UK has long been an exponent of the execution only 
possibility.  MiFID II is narrowing the list of execution only 
products.  Note that structured UCITS will no longer be able to 
be sold on an execution only basis.   
 
Structured deposits (newly brought into MiFID's scope) will 
also be affected, no longer being allowed to be sold on an 
execution only basis if, for example, it is difficult to understand 
the costs of exiting before term. 
 
 

 TCF like provisions and looking at best interests of clients  

 
MiFID I includes the obligation on a MiFID firm to act 
honestly, fairly and professionally in accordance with the best 
interests of its client.  New aspects of this include: 
 
- the product design issues about the identified target 

markets; and 
 
- that a firm which offers or recommends final instruments 

must understand those financial instruments; assess the 
compatibility of the financial instruments with the needs 
of the clients to whom it provides investment services; 
take into account the identified target market of end 
clients; and ensure that the financial instruments are only 
offered or recommended when it is in the interests of the 
client. 

 
Whilst MiFID does not itself apply to UCITS management 
companies or AIFMs because interests in UCITS and AIFs are 
MiFID financial instruments, they would inevitably need to 
take account of these because otherwise the intermediaries 
involved in distributing products will not be able to comply 
with their obligations where they are MiFID firms. 
 

 Product design 
 
Article 24 is to require investment firms which manufacture 
instruments to ensure that  
 
a. they are designed to meet the needs of the identified 

target market of end clients within the relevant 
category of clients,  

b. the strategy for the distribution of the financial 
instruments is compatible with the identified target 
market, and  

c. the investment firm takes reasonable steps to ensure 
that the financial instrument is distributed to the 
identified target market. 

The ESMA May 2014 Consultation Paper gives details of the 
requirements to manufacturers for the product design 
purpose:  
 
a. governance processes followed,  

b. Product governance (The MiFID European wide 
product governance regime for manufacturers of 
products might already be familiar to the UK because 
of the UK regulators work on the respective 
responsibilities of distributors and manufacturers.) 

c. the assessment of the target market and poor investor 
outcomes posed by products,  

d. due consideration of the charging structure,  

e. the provision of adequate information to distributors 
to enable distributors to understand and so sell the 
product properly and  

MiFID II and investor protection—what’s new for asset managers? 
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f. the regular review of the investment products offered 
once launched. 

Note links between manufacturer/distributor: 
 
a. The need to provide appropriate information to 

distributors then links inevitably to the responsibilities 
of the distributors because if they fail to meet their 
obligations, they will frequently complain that they 
have failed because of the inadequate information 
provided by the product manufacturer. 

b. A further link is that manufacturers may now 
frequently claim that they do not have sufficient link to 
the end users to know the people to whom the 
distributors are promoting the funds.  ESMA's draft 
technical guidance indicates that "The target market 
must be specified at a sufficiently granular level to 
avoid the inclusion of any group of investors for whose 
needs, characteristics and objectives of the project is 
not compatible."  This is quite a negative way of 
approaching matters and manufacturers will often 
struggle to know the investors to whom distributors 
may be promoting products in practice.  No doubt 
larger firms can train and constrain their distribution 
channel activities in new work streams in this area, so 
there might be a practical solution.  The issue may 
though particularly concerning for smaller 
manufacturers who are simply not in the position to 
undertake such an exercise.  

 Product intervention 
 
MiFIR gives national regulators extensive powers to intervene 
re the sale of particular products (Articles 31 and 32).  MiFIR 
provides intervention powers for ESMA and the EBA (Articles 
40 and 41 of MiFIR) as well as local regulators (Article 42 of 
MiFIR).   This already exists in many European regulators' 
armoury.  ESMA is however also being given the power to 
override the views of national regulators and is to be required 
to publish detailed criteria on when it might be exercising 
these rights.  (MiFIR provides intervention powers for ESMA 
and the EBA (Articles 40 and 41 of MiFIR) as well as local 
regulators (Article 42 of MiFIR).) 
 
Under Article 40 of MiFIR, ESMA "may temporarily prohibit or 
restrict in the EU: 
 
a. the marketing, distribution or sale of certain financial 

instruments or financial instruments with certain 
specified features; or 

b. a type of financial activity or practice." 

A prohibition or restriction may apply in circumstances or be 
subject to exceptions specified by ESMA. 
 
 
 
 
 

Note that the criteria and factors to be taken into account by 
ESMA in determining when: 
 
- there is significant investor protection concern or  
- threat to the orderly functioning and integrity of financial 
markets or commodity markets or  
 
- threat to the stability of the whole or part of the financial 
system of the EU  
 
shall include the degree of complexity of a financial 
instrument and the relationship to the type of client to whom 
it is marketed and sold.  This product intervention point also 
links with the complexity debate.   
 
The factors are to include not only complexity of the financial 
instrument, bearing in mind its target market, but also how 
many such financial instruments will be issued or made 
available and how innovative the financial product is and the 
amount of leverage it provides.   
 

UK gold plating 
 
Gold plating is allowed. 
 
As you might expect, some UK gold plating will remain and 
particularly that in relation to the retail distribution review, RDR, 
which is expected to be carried forward when the revised 
legislation takes effect.  The FCA have already confirmed this in 
their summary paper as to what is changing under MiFID II 
(published on 2nd May). 
 
The FCA expects to maintain the current RDR restrictions on 
payments to all investment advisers.   Note that the scope of the 
MiFID II proposals is narrower because it applies only to advice 
that is independent but it is broader in other respects – because 
it applies to portfolio management when compared with the UK's 
RDR initiative.  The main impact of the new restrictions on 
inducements is therefore likely to be on portfolio managers who 
are not currently subject to RDR unless they offer advisory 
services.  Firms offering execution only services will need to 
review their offerings in the light of the changes list of products 
that can be sold on an execution only basis.  Brokers will also 
need to develop the systems to put information on the execution 
venues they use. 
 
Note that the FCA comment in their July Retail Advice Guidance 
Consultation that, as MiFID does not apply directly to insurance 
based investments, the FCA "will need to consider whether or not 
there is a case for applying some or all of the revised MiFID 
standards to such products in the UK". 
 

 
 
 
 
 
 



 6 

 

Mismatch with local regulation 
 
Aside from gold plating, there is simple mismatch which has long 
been a feature of the UK regulatory landscape with the European 
Directives being added on to of pre existing legislation.   
 
A good example still concerns investment advice.  The FCA issued 
a Guidance Consultation in July this year which clarifies, or seeks 
to clarify, the boundaries and explore the barriers to market 
development in this area.  Note the UK regulated activity of 
advising on investments for the purposes of Article 53 of our 
Regulated Activities Order is wider in scope than investment 
advice under MiFID.  3 
 
a. MiFID requires advice to be of a personal nature whereas 

the Regulated Activities Order does not.   

b. The personal recommendation requirement for MiFID 
investment advice therefore is stronger than the Article 53 
text.   There needs to be a recommendation made to a 
person in his capacity as an investor or a potential investor, 
the recommendation must be presented as suitable based 
on the investor's circumstances and the recommendation 
must relate to taking certain steps in respect of a particular 
investment.   

c. Firms providing regulated advice on investments which 
falls short of personal recommendations still need to be 
authorised and adhere to the Handbook requirements, for 
example the Principles for Business, but do not need to 
comply with the suitability rules set out in the Handbook in 
COBS 9. 

Whilst MiFID II makes relatively minor changes with regard to 
suitability and appropriateness tests, such that the FCA does not 
believe that MiFID II should create any significant uncertainty to 
prevent firms from designing and operating new business models 
to distribute retail investments, there is the continuing uncertainty 
from MiFID I.  I am not sure that the Guidance once issued might 
clarify matters.  There are still some awkward boundaries.  
 

Mismatch between Directives 
 
The Securities and Markets Stakeholder Group publication [in 
September 2014] highlights that the distinction between the roles 
of the product manufacturer, product distributor and financial 
adviser should be maintained with clear and consistent regulation 
applied and MiFID should be aligned with, rather than 
undermining, the effectiveness of protection delivered by the 
existing product (UCITS) and Manager (AIFMD) legislation.  
Further, a lack of alignment with such Directives could create a 
lack of clarity regarding whether a product is considered complex 
or non complex and therefore, to be most effective, focused and 
specific product design requirements should be contained in 
product Directives. 
 
The PRIIPs Regulation does have the merit of introducing a 
consistent approach across all comparable products but perhaps 

MiFID should avoid pre-empting the PRIIPs disclosure 
requirements unless creating a somewhat level playing field 
around disclosure and costs.  Also any further delay in IMD II 
would cause a lack of clarity and create an unlevel playing field 
between investment and insurance products.  Clearly overall, 
alignment of PRIIPs, IMD II and MiFID II would be in the interests 
of investors. 
 
The UCITS KIID document does not include an obligation to 
provide information about transaction costs and the PRIIPs 
Regulation introduces a KIID to be produced for all packaged 
retail investment products subject to the initial UCITS carve out.  
ESMA rightly identify that it is essential that there is some 
consistency because investment firms providing disclosure in the 
context of MiFID investments will need to be able to rely on the 
costs and charges disclosed in the product KIID documents when 
aggregating the costs and charges according to MiFID II. 
 
PRIIPs does of course try and align matters but note that although 
PRIIPs includes insurance based investment products, MiFID does 
not encompass insurance.   
 

Impact of MiFID II on investor protection 
 
MiFID II overall introduces a number of significant changes to the 
investor protection regime which will affect the entire life cycle of 
investment products and services. 
Key business impacts on investor protection as a consequence of 
MiFID II implementation includes: 
 
- Product governance procedures required of product 

manufacturers will need to be strengthened.  They will no 
doubt already exist but you will need to make sure that 
they now follow the criteria etc so as to satisfy MiFID 
provisions. 

 
- Execution only policies will need to be reviewed.  You will 

only be permitted to transact on an execution only basis 
for clients in respect of a more limited range of financial 
instruments. 

 
- The whole area of inducements and costs and charges will 

need to be further reviewed. 
 

Note that in particular receipt of fees, commissions or any 
non-monetary benefits will be prohibited when providing 
investment advice or portfolio management services. 

 
- There will be an impact on best execution policies.  

Investment firms will be required to make public for each 
class of financial instrument the top five execution venues 
where they executed client orders annually (for the 
preceding years). 

 
- Client classification will also require some attention.  If you 

have local government clients, note that greater 
protections are being afforded to clients which are 

MiFID II and investor protection—what’s new for asset managers? 
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municipalities and public authorities.  Those currently 
classified as eligible counterparties will need to be 
reviewed. 

 
- Relationship with distributors will require attention.  
 
Somewhat inevitably, given the range of issues and complexity of 
some of the issues, there is a high risk of unintended 
consequences – many of which will likely yet to be identified.  It is 
interesting to note that the Securities and Markets Stakeholder 
Group's advice to ESMA (published on 3 September 2014 although 
provided to ESMA in August) flags up some of these concerns.   
 
- For example, referring to the RDR initiative in the UK as 

perhaps reducing the number of advisers and so shrinking 
the availability of investment advice – and perhaps for 
smaller investors the position being they simply cannot 
afford to pay for advice, or will not pay for advice.   

 
- Also the RDR issue of unbundling fees actually increasing 

fees in practice (at least to date) has also been a marked 
consequence of RDR.  Whilst each of the investor 
protection measures might in isolation be thought "a good 
idea", the question is whether overall they will in fact 
frustrate perfectly good business models, increase the cost 
of them and/or affect the ability of the product and/or 
advice to consumers. 

 

Changes in regulators approach 
 
Various interesting points arise from the FCA's recent work.  For 
example, research by Mintel from April 2014 shows that around 
40% of customers currently prefer to receive personal 
recommendations face to face than online, although 24% would 
be willing to receive personal recommendations online.  
Nonetheless, it is acknowledged that the way in which customers 
choose to buy products, including financial services products, has 
changed radically over the past ten years, with e-commerce sales 
increasing markedly.  This though does not apply to advice and 
given the changing regulatory landscape on execution only 
business, this could have an impact. 
 
A new factor may be regulators stepping up their enforcement 
approach. 
 
To illustrate my concern here, there have been various recent 
large fines issued against UK asset managers in respect of 
compliance problems.  Leaving aside some of the nitty gritty rules 
involved, overall there are some themes which one can easily 
argue have always been regulatory themes and on which the 
various regulators and certainly the FCA in the UK could have 
taken action if it had wished to do so. 
 
The one most in discussion for asset managers is the Invesco case 
in respect of which Invesco was, in April 2014, subject to an FCA 
final notice4, which disclosed a financial penalty of £18,643,000 – 
note discounted from £26,632,900 because of the settlement 

procedures – resulted from failures of a number of rules, most of 
which have been longstanding:  
 
- breaching COLL 5 investment restrictions,  
 
 
- failure to disclose adequately risks arising from the use of 

derivatives, e.g. key investor information documents, and  
 
 
- failure to record trades on a timely basis and monitor a 

fund manager's allocation of trades in respect of 
aggregated trades.   

 
If though the FCA are stuck on how to pursue matters, it now, as 
it has always done, has gone back to the Principles for Business 
so, for example, in the Invesco instance to the following: 
 
- "Principle 3: A firm must take reasonable care to organise 

and control its affairs responsibly and effectively, with 
adequate risk management systems." 

 
- "Principle 7:  A firm must pay due regard to the 

information needs of its clients and communicate 
information to them in a way which is clear, fair and not 
misleading." 

 
It does not need a MiFID to come in a talk about additional 
information on a fair, clear and not misleading basis to give the 
UK regulator the power to take action. 
 
Indeed what might be of more interest perhaps is to look at the 
FCA's expectations of what lie behind these words.  In the Final 
Notice, the FCA state: 
 
"When investors place their funds with an asset management 
firm, they are entitled to rely on the firm to act in accordance with 
regulatory requirements designed to ensure fairness and 
protection of investors' interests.  Investors are not in a position to 
monitor how their investments are being managed and so it is 
vital that firms: 
 
1. invest their money in the way that investors reasonably 

expect and in accordance with the risk profile of the fund 
they invest in; 

 
2. disclose proper information to investors so that they can 

understand any risks involved; and 
 
3. put in place proper controls around their business 

practices." 
 

4 
Final Notice 24 April 2014: http://www.fca.org.uk/static/documents/final-notices/invesco-asset-management-limited%20.pdf  

None of this is rocket science.  None of this is new.  The detailed 
parameters around which firms need to build their compliance 
procedures have changed but the basics are not rocket science 
and they have not changed.  

http://www.fca.org.uk/static/documents/final-notices/invesco-asset-management-limited%20.pdf
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On information, the FCA point out that, in Invesco's instance, there 
was a risk that investors may have made investment decisions which 
with appropriate information they might not otherwise have made.  
Firms need to be more focused on thinking about how investors 
view the position and what they might reasonably expect to be told 
about.  It is sometimes not enough that firms have thought through 
what might be relevant before they make a decision in respect of, 
say, a product whether it is its closure or merger or change of 
investment objectives.   
 
They have to think what the investor might wish to consider in 
relation to their own investment decisions regarding their 
investment in the fund.  Whereas COLL 4.6.4G (prior to February 
2012) referred to any change that would likely influence the average 
investor in deciding whether to invest in the fund or realise an 
investment should be regarded as a material change.  Under COLL 
4.7.2 from February 2012 onwards, the KIID has to have appropriate 
information about the essential characteristics of the fund in 
question so that investors are reasonably able to understand the 
nature and risks of the investment product that has been offered to 
them, and therefore to take investment decisions on an informed 
basis.  This would appear to be on an individual informed basis.   
 
So having looked through some of the MiFID changes which are in 
the pipeline but whether by way of new introductions or 
improvements of existing provisions, and some of the areas of 
mismatch as between different business types, I would like though 
to go full circle back to my original question – the headline which is 
"What's new?"    
 
As mentioned above, none of this is rocket science.  None of this is 
new.  The detailed parameters around which firms need to build 
their compliance procedures have changed but the basics are not 
rocket science and they have not changed. 
 
 
Kirstene Baillie 
Field Fisher Waterhouse LLP 
October 2014  


