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1. Introduction
The opinions obtained by ISDA – the International Swaps and Derivatives Association, 
Inc. – relate to the enforceability of the termination and close-out netting provisions of the 
1987, 1992 and 2002 ISDA Master Agreements. In these summaries, we have referred to 
these collectively as the Master Agreements and, except where it is necessary to make a 
distinction, the summaries apply equally to the 1987, 1992 and 2002 Master Agreements.

The termination and close-out netting provisions of the Master Agreements (1) allow a 
party to a Master Agreement to terminate the agreement and each transaction under the 
agreement if its counterparty becomes insolvent and (2) replace all the obligations of both 
parties with a single, “net”, amount due from one party to the other. If the termination 
and close-out netting provisions of a Master Agreement are enforceable, then a party’s 
exposure to that counterparty will be reduced to this net amount.

This will have advantages from a credit perspective, when analysing the amount 
of exposure that an institution can have to each of its counterparties. There are also 
advantages for regulated entities that have to provide capital to cover their exposure 
to counterparties. The amount of capital required to cover the exposure may be 
substantially reduced where close-out netting is effective, as then only the net exposure 
needs to be covered. The conditions for regulatory recognition of netting as risk-
reducing are all based on the same principles and reflect best practice of internal credit 
departments when determining if the exposure to a counterparty can be considered as 
the net exposure.

The basic conditions for the recognition of close-out netting are that there should be an 
effective netting agreement between the parties, which provides for a single net amount 
to be payable on a party’s insolvency and which is supported by reasoned legal opinions 
confirming the effectiveness of the provisions in the relevant jurisdictions. For regulatory 
recognition purposes, there must be legal opinions covering the branches and offices 
through which the counterparty enters into transactions, and not just the country of 
incorporation. Generic legal opinions obtained by the sponsors of standard-form master 
netting agreements are acceptable.

In addition, some institutions in certain jurisdictions are required to have enforceable 
netting and/or collateral agreements in place with their OTC derivatives counterparties 
and to perform an independent legal review of the enforceability of these agreements.

ISDA has a continuing programme of publishing consolidated, new and updated legal 
opinions from lawyers in – currently – 63 jurisdictions on the enforceability of the 
termination and close-out netting provisions of the Master Agreements.
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We have prepared summaries of these opinions for each of the jurisdictions. They are in 
easy-to-read tables, and are designed to help assess whether close-out netting would be 
enforceable. They can also assist with how a Schedule to a Master Agreement should be 
completed for close-out netting to work.

Chapter 2 (Using the Summaries) sets out in detail how these tables should be read. 
We have also included the following summary lists:

(a)  the jurisdictions where the opinion has requirements as to Automatic Early 
Termination – page 254;

(b)  the jurisdictions where the opinion does not cover the 1987 Master Agreements – 
page 255;

(c)  the jurisdictions which require amendments to the Master Agreements – page 256; 
and

(d)  the jurisdictions where the opinion does not cover all types of Transaction listed in 
Chapter 4 – page 257.

These summary lists are set out in Chapter 6.

Effective netting is dynamic, not static. It is not enough simply to enter into a 
Master Agreement that meets the requirements of the relevant opinion(s). In order to 
monitor the effectiveness of close-out netting, systems are needed which are capable of 
recognising when transactions are entered into for which netting will not be effective.

The opinions obtained by ISDA contain detailed reasoning on the legal issues but they 
are only opinions. Even where an affirmative opinion is expressed, this does not mean 
that the relevant provisions will definitely be enforced in the relevant jurisdiction nor in 
all circumstances. We have not independently verified any of the legal opinions and we 
should not be taken as having affirmed any of the conclusions reached by local counsel. 
Equally neither local counsel nor ISDA have approved or endorsed the summaries in this 
book. These summaries should not be considered to be a substitute for the opinions nor 
to be advice on the enforceability of the provisions of a Master Agreement.

The opinions are addressed to ISDA solely for the benefit of its members in relation to 
their use of the Master Agreements and should not be relied on by other persons. ISDA 
is a registered trademark of the International Swaps and Derivatives Association, Inc.

ISDA aims to update its opinions regularly to keep abreast of legislative and regulatory 
changes and, where possible, to obtain opinions from more jurisdictions. These 
summaries include the latest updates published as of 1 August 2016.




