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Brexit – the implications for UK Pension Schemes

Pensions are long-term savings vehicles and can have a major
financial impact on employers who provide them.  They have a 
ůĂƌŐĞ�ǀ ŽůƵŵĞ�ŽĨ�ƐƉĞĐŝĮ Đ�ůĞŐŝƐůĂƟŽŶ�ďƵƚ�ƚŚĞǇ�ĂƌĞ�ĂůƐŽ�Ăī ĞĐƚĞĚ�ďǇ�Ă�
host of other areas of law, including employment, financial 
ƐĞƌǀ ŝĐĞƐ�ĂŶĚ�ĚĂƚĂ�ƉƌŽƚĞĐƟŽŶ͘ ���ĞĮ ŶĞĚ��ĞŶĞĮ ƚ�ƐĐŚĞŵĞƐ�ĂůƐŽ�ŚĂǀ Ğ�Ă�
special long-ƚĞƌŵ�ƌĞůĂƟŽŶƐŚŝƉ�ǁ ŝƚŚ�ƚŚĞ�ďƵƐŝŶĞƐƐ�ŽĨ�ƚŚĞ�ƐƉŽŶƐŽƌŝŶŐ�
employer and, if available, financial support from any parent 
group.

Our short-term advice on Brexit to pension scheme trustees
remains the same as it was on Friday 24th June, you should ask the
ĞŵƉůŽǇĞƌ�;ĂŶĚ�ĂŶǇ�ƉĂƌĞŶƚͿ�ƚŽ�ƵƉĚĂƚĞ�ǇŽƵ�ŽŶ�ƚŚĞŝƌ�ĐŽŶƟŶŐĞŶĐǇ�
planning for their business(es) but beyond that most of your
ĂĐƟŽŶƐ�ǁ ŝůů�ďĞ�ŝŶ�ƚŚĞ�ŵĞĚŝƵŵ - and long-term.

In the medium-term trustees will need take advice on investment
strategy, consider market developments and possible new
hedging products and review their internal controls process and
risk register.

In the long-ƚĞƌŵ�ĂŶǇ�ĂĐƟŽŶ�ƌĞƋƵŝƌĞĚ�ǁ ŝůů�ĚĞƉĞŶĚ�ŽŶ�ǁ ŚĂƚ�ĚĞĂů�ŝƐ�
done between the UK and the EU (or, indeed, any parts of the UK
which leave the EU). You will need to consider whether this
causes legal changes to available investment products and legal
ĚĞǀ ĞůŽƉŵĞŶƚƐ�ŝŶ�ŝŵƉŽƌƚĂŶƚ�ĂƌĞĂƐ�ƐƵĐŚ�ĂƐ�ĚĂƚĂ�ƉƌŽƚĞĐƟŽŶ͕ �ĞƋƵĂůŝƚǇ�
ůĞŐŝƐůĂƟŽŶ�ĂŶĚ� s �d͘ � � �ůƚŚŽƵŐŚ� ƚŚĞƌĞ�ĂƌĞ��h -wide laws for
pensions, most matched pre-ĞǆŝƐƟŶŐ�h<�ůĂǁ �ĂŶĚ�ůŝƩ ůĞ�ŝŵƉĂĐƚ�ŝƐ�
likely.

This note looks at some of these issues in more detail based on
what we know as of June 2016

Employer Covenant

The employer covenant is an important concept in schemes which
ƉƌŽǀ ŝĚĞ�ďĞŶĞĮ ƚƐ�ŽŶ�Ă��ĞĮ ŶĞĚ��ĞŶĞĮ ƚ�ďĂƐŝƐ͕ �ŽŌĞŶ�ƵƐŝŶŐ�Ă�ŵƵůƟƉůĞ�
ŽĨ�Į ŶĂů�ƐĂůĂƌǇ�ŝŶ�ƚŚĞ�ĐĂůĐƵůĂƟŽŶ�ŽĨ�ƉĞŶƐŝŽŶƐ͘ ��dŚĞ�ĞŵƉůŽǇĞƌ�
covenant is the ability and willingness of the sponsoring employer
group to support the scheme now and in the future. Assessing the
ĐŽǀ ĞŶĂŶƚ�ŝŶǀ Žůǀ ĞƐ�ůŽŽŬŝŶŐ�Ăƚ�ƚŚĞ�ůĞŐĂů�ƌĞůĂƟŽŶƐŚŝƉ�ďĞƚǁ ĞĞŶ�ĞĂĐŚ�
ĞŵƉůŽǇĞƌ�ĞŶƟƚǇ�ĂŶĚ�ŝƚƐ�ƉĂƌĞŶƚ�ĐŽŵƉĂŶǇ�ƐƚƌƵĐƚƵƌĞ�ĂƐ�ǁ Ğůů�ĂƐ�
ůŽŽŬŝŶŐ�Ăƚ�ƚŚĞ�Į ŶĂŶĐŝĂů�ƐƚƌĞŶŐƚŚ�ŽĨ�ĞĂĐŚ�ĞŶƟƚǇ�ĂŶĚ�ŝƚƐ�ĨƵƚƵƌĞ�
business outlook. Where reliance is placed on a parent company
(or other member of the group that does not have a direct
ƐƉŽŶƐŽƌŝŶŐ�ƌĞůĂƟŽŶƐŚŝƉ�ǁ ŝƚŚ�ƚŚĞ�ƚƌƵƐƚĞĞƐ�ŽĨ�ƚŚĞ�ƐĐŚĞŵĞͿ�ƚŚĞ�
ĨƵƚƵƌĞ�ŽƵƚůŽŽŬ�ŝŶĐůƵĚĞƐ�ĂŶ�ĂŶĂůǇƐŝƐ�ŽĨ�ƚŚĞ�ĨƵƚƵƌĞ�ůĞŐĂů�ƌĞůĂƟŽŶƐŚŝƉ�
between the direct sponsor and indirect supporter.

Employer covenant is scheme specific and the effect of Brexit will 
be different from scheme to scheme.   Some employers have 
made it clear that they do not envisage significant changes to their 
ďƵƐŝŶĞƐƐ�ĂŶĚ�ƐŽŵĞ�ŽĨ�ƚŚĞ�ďƵƐŝŶĞƐƐĞƐ�ƐƵƉƉŽƌƟŶŐ�ƚŚĞ�Η>ĞĂǀ ĞΗ�
ĐĂŵƉĂŝŐŶ�ĚŝĚ�ƐŽ�ďĞĐĂƵƐĞ�ƚŚĞǇ�ƚŚŽƵŐŚƚ�ŝƚ�ǁ ŽƵůĚ�ďĞ�ďĞƩ Ğƌ�ĨŽƌ�ƚŚĞŝƌ�
business.

&Žƌ�ŽƚŚĞƌƐ�Ă�ŶĞŐĂƟǀ Ğ�ŝŵƉĂĐƚ�ŝƐ�ĨĞĂƌĞĚ͘ ��dŚŝƐ�ŵĂǇ�ďĞ�Ă�ĚŝƌĞĐƚ�
impact on the employers' business if it relies on the European
market for significant elements of its turnover and profits.  For 
others, the impact may be seen in the structure of the corporate

ŐƌŽƵƉ� ǁ ŝƚŚ� ƚŚĞ� ƉŽƐƐŝďŝůŝƚǇ� ŽĨ� Ă� h<� ĞŶƟƚǇ� ďĞĐŽŵŝŶŐ� ŵŽƌĞ�
economically and legally remote from European based associated
ĐŽŵƉĂŶŝĞƐ�Žƌ�ƉĂƌĞŶƚ�ƐŚĂƌĞŚŽůĚĞƌ�ĞŶƟƟĞƐ͘ ��

Where a scheme specifically has cross-border support through a 
guarantee or similar structure and that non-UK supporter is an EU
ĞŶƟƚǇ͕�ŝƚ�ŝƐ�ůŝŬĞůǇ�ƚŚĂƚ�ƚŚĞ�ƚƌƵƐƚĞĞƐ�ŚĂǀ Ğ�ƉůĂĐĞĚ�ŐƌĞĂƚ�ĐŽŵĨŽƌƚ�ŽŶ�
the enforceability of the arrangements through the EU legal
system.

If there are proposals that the UK breaks up into separate
ƚĞƌƌŝƚŽƌŝĞƐ�ǁ ŝƚŚ�Ěŝī ĞƌĞŶƚ�ƌĞůĂƟŽŶƐŚŝƉƐ�ǁ ŝƚŚ�ƚŚĞ��h�– for instance,
Scotland breaking from England and Wales and remaining an EU
member – similar issues arise with employer groups which cross
whichever boundaries become relevant.

�ƚ�ƚŚŝƐ�ƐƚĂŐĞ�ƚŚĞƌĞ�ŚĂƐ�ďĞĞŶ�ŶŽ�ŶĞŐŽƟĂƟŽŶ�ƐƚĂƌƚĞĚ�ƚŽ�ĚĞƚĞƌŵŝŶĞ�
ƚŚĞ�ĞǆƚĞŶƚ�ĂŶĚ�ŶĂƚƵƌĞ�ŽĨ�ƚŚĞ�ƌĞůĂƟŽŶƐŚŝƉ�ďĞƚǁ ĞĞŶ�ƚŚĞ�h<�ĂŶĚ�ƚŚĞ�
EU following any exit. Early statements from relevant leading
ƉŽůŝƟĐŝĂŶƐ� ƐƵŐŐĞƐƚ� ƚŚĂƚ� Ğǀ ĞŶ� ƚŚĞ� ŵŽƐƚ� ƉƌŽŵŝŶĞŶƚ� Η>ĞĂǀ ĞΗ�
campaigners want and expect there to be close trading links
between the UK and the EU. Trustees will need to monitor the
ƐŝƚƵĂƟŽŶ� ĂŶĚ͕ � ǁ ŚĞƌĞ�ŵŽƌĞ� ĐŽŶĐƌĞƚĞ� ĚĞǀ ĞůŽƉŵĞŶƚƐ� ďĞĐŽŵĞ�
known, assess the impact on their covenant structure. The level
and importance of the monitoring and the areas to be monitored
will need to be decided by the trustees taking into account their
ĞŵƉůŽǇĞƌ�ƐƚƌƵĐƚƵƌĞ�ĂŶĚ�ƚŚĞ�ŝŵƉŽƌƚĂŶĐĞ�ŽĨ�ƚŚĞ�ĐŽŵƉĞƟŶŐ�ŝƐƐƵĞƐ�
to their scheme and its members. Where relevant it may be in the
best interests of members of the scheme for trustees to respond
ƚŽ�ĂŶǇ�ĐŽŶƐƵůƚĂƟŽŶƐ�ŽŶ�ƉƌŽƉŽƐĞĚ�ůĞŐŝƐůĂƟŽŶ�Žƌ�ƉƌŽƉŽƐĞĚ�ƚĞƌŵƐ�ŽĨ�
any agreement.

Pension Scheme Investments and Funding

dŚĞ�ƚƌƵƐƚĞĞƐ�ŽĨ�ĞĂĐŚ�ŽĐĐƵƉĂƟŽŶĂů�ƉĞŶƐŝŽŶ�ƐĐŚĞŵĞ�ĂƌĞ�ůĞŐĂůůǇ�
responsible for the investment of the scheme's assets.  In Defined 
�ĞŶĞĮ ƚ�ƐĐŚĞŵĞƐ�ƚŚĞ�ƌŝƐŬ�ŽĨ�ƵŶĚĞƌ�ƉĞƌĨŽƌŵĂŶĐĞ�ĂŐĂŝŶƐƚ�ůŝĂďŝůŝƟĞƐ�
generally lies with the sponsoring employers as they usually meet
the balance of costs; in a Money Purchase scheme it is members
that carry the benefit or burden of investment risk.   

In taking investment decisions pension scheme trustees must
follow any statement of investment principles (SIP) they have,
ĐŽŶƐŝĚĞƌ�ƚŚĞŝƌ�dƌƵƐƚ��ĞĞĚ�ĂŶĚ�ZƵůĞƐ�ĂŶĚ�ďĞĨŽƌĞ�ŝŶǀ ĞƐƟŶŐ�ŝŶ�ĂŶǇ�
manner they must obtain and consider proper advice on whether
ƚŚĞ�ŝŶǀ ĞƐƚŵĞŶƚ�ŝƐ�ƐĂƟƐĨĂĐƚŽƌǇ�ŚĂǀ ŝŶŐ�ƌĞŐĂƌĚ�ƚŽ�ĞƐƚĂďůŝƐŚĞĚ�ůĞŐĂů�
principles. In deciding to retain any investment they must
determine at what intervals the circumstances and the nature of
the investment make it desirable to obtain proper advice on
ƌĞƚĞŶƟŽŶ� ĂŶĚ� ƚŚĞǇ� ŵƵƐƚ� ŽĨ� ĐŽƵƌƐĞ� ĐŽŶƐŝĚĞƌ� ƚŚĂƚ� ĂĚǀ ŝĐĞ�
accordingly.

Nothing in this note should be taken as being investment advice
and trustees must take that from a properly appointed
investment advisor who should consider the overall
ĐŝƌĐƵŵƐƚĂŶĐĞƐ� ŽĨ� ƚŚĞ� ƐĐŚĞŵĞ� ĂŶĚ� ŶŽƚ� ũƵƐƚ� ƚŚĞ� ƉĂƌƟĐƵůĂƌ�
ŝŶǀ ĞƐƚŵĞŶƚ�ŝŶ�ŝƐŽůĂƟŽŶ͘ ��t ŚĞƌĞ�ƚŚĞ�̂ /W�ŶĞĞĚƐ�ƚŽ�ďĞ�ĂŵĞŶĚĞĚ͕ �
ĐŽŶƐƵůƚĂƟŽŶ�ǁ ŝƚŚ�ƚŚĞ�ĞŵƉůŽǇĞƌ�ǁ ŝůů�ďĞ�ƌĞƋƵŝƌĞĚ�ĂŶĚ�ǁ Ğ�ǁ ŽƵůĚ�
expect most schemes to review their SIPs by the end of 2016.
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Fundamentally pension schemes are long-term investment
vehicles and their investment strategy and investment principles
should already be designed to cope with short-ƚĞƌŵ�ŇƵĐƚƵĂƟŽŶƐ�
ĂŶĚ�ǀ ŽůĂƟůŝƚǇ�ŝŶ�ŝŶǀ ĞƐƚŵĞŶƚ�ŵĂƌŬĞƚƐ͘ ��̂ Ž�ƚŚĞ�ŝŵŵĞĚŝĂƚĞ�ŵĂƌŬĞƚ�
impacts of the referendum results would not normally be a trigger
to trade for pension schemes.

But looking to the medium term if trustees receive advice that
ƚŚĞǇ�ĂƌĞ� ĨĂĐŝŶŐ�ƐĞǀ ĞƌĂů�ǇĞĂƌƐ�ŽĨ�ŵŽƌĞ�ĞǆƚƌĞŵĞ� ǀ ŽůĂƟůŝƚǇ�Žƌ�
ŇƵĐƚƵĂƟŽŶƐ�ƚŚĞŶ�ƚŚĞǇ�ŶĞĞĚ�ƚŽ�ĐŽŶƐŝĚĞƌ�ƚŚĞ�Ğī ĞĐƚ�ŽĨ�ŵĂƌŬĞƚ�
ĚĞǀ ĞůŽƉŵĞŶƚƐ͘ ��KŶ�ƚŚĞ�ŝŶǀ ĞƐƚŵĞŶƚ�ƐŝĚĞ�ƐƚƌĂƚĞŐŝĐ�ŽƉƟŽŶƐ�ŵĂǇ�
become available to them which would allow them to capture
ƐŽŵĞ�ŽƉƉŽƌƚƵŶŝƟĞƐ�Žƌ�ƉƌŽƚĞĐƚ�ƚŚĞŵƐĞůǀ ĞƐ�ĨƌŽŵ�ŝŶĐƌĞĂƐĞĚ�ƌŝƐŬƐ͘ ��
The development of new Brexit-hedging funds or products is
ƉŽƐƐŝďůĞ͘��KŶ�ƚŚĞ�ǀ ĂůƵĂƟŽŶ�ƐŝĚĞ͕�ƚŚĞ�ŝŵƉĂĐƚ�ŽĨ�ĞĐŽŶŽŵŝĐ�ĐŚĂŶŐĞƐ�
ŵĂǇ�Ăī ĞĐƚ�ƐĐŚĞŵĞ�ĨƵŶĚŝŶŐ�ĂŶĚ�ĂĐƚƵĂƌŝĂů�ǀ ĂůƵĂƟŽŶ�ĂƐƐƵŵƉƟŽŶƐ�
ƐƵĐŚ�ĂƐ�ĚŝƐĐŽƵŶƚ�ƌĂƚĞƐ�ĂŶĚ�ŝŶŇĂƟŽŶ͘

For Money Purchase schemes that allow members to switch their
investments, there is a risk that members may be tempted to
ΗƉůĂǇ�ƚŚĞ�ŵĂƌŬĞƚƐΗ�ŝŶ�ƟŵĞƐ�ŽĨ�ŚŝŐŚ�ǀ ŽůĂƟůŝƚǇ͘��dƌƵƐƚĞĞƐ�ƐŚŽƵůĚ�
consider if it may be helpful to explain to members or remind
them of the impacts of making switches. There may be costs
ŝŶǀ Žůǀ ĞĚ�ĂŶĚ�ƟŵĞ�ĚĞůĂǇƐ�ďĞƚǁ ĞĞŶ�ŝŶǀ ĞƐƚŵĞŶƚ�ĚĞĐŝƐŝŽŶƐ�ĂŶĚ�ƚŚĞ�
ŝŵƉůĞŵĞŶƚĂƟŽŶ� ŽĨ� ƚŚĞŵ͘ � � /Ĩ� ŵĞŵďĞƌƐ� ŚĂǀ Ğ� ƵŶƌĞĂůŝƐƟĐ�
ĞǆƉĞĐƚĂƟŽŶƐ�ĂƐ�ƚŽ�ŚŽǁ �ƋƵŝĐŬůǇ�ƚƌĂŶƐĂĐƟŽŶƐ�ĂƌĞ�ďĞŝŶŐ�ƉƌŽĐĞƐƐĞĚ�
and are making significant financial decisions based on those 
ƵŶƌĞĂůŝƐƟĐ�ĞǆƉĞĐƚĂƟŽŶƐ�ŝƚ�ǁ ŝůů�ƉƌŽƚĞĐƚ�ƚŚĞ�ƚƌƵƐƚĞĞƐ�ĨƌŽŵ�ĨƵƚƵƌĞ�

ĐƌŝƟĐŝƐŵ�ŝĨ� ƚŚĞǇ�ĞǆƉůĂŝŶ� the system more explicitly to the
members.  Remember trustees should not be giving financial 
advice to members.

Internal Controls and Risk Register

dƌƵƐƚĞĞƐ�ŽĨ�Ăůů�ŽĐĐƵƉĂƟŽŶĂů�ƉĞŶƐŝŽŶ�ƐĐŚĞŵĞƐ�ŵƵƐƚ�ĞƐƚĂďůŝƐŚ�ĂŶĚ�
operate a system of internal controls which are adequate for
securing compliance with all laws. Adequate internal controls are,
ŝŶ�ƚŚĞ�ǁ ŽƌĚƐ�ŽĨ�ƚŚĞ�WĞŶƐŝŽŶƐ�ZĞŐƵůĂƚŽƌ�ΗĂ�ŬĞǇ�ĐŚĂƌĂĐƚĞƌŝƐƟĐ�ŽĨ�Ă�
well-run scheme and a key component of the trustee's role in
securing members benefits".  

The Regulator strongly recommends the use of risk management
ĂƐ�Ă�ƚŽŽů�ƚŽ�ŝĚĞŶƟĨǇ�ƌŝƐŬ�ĂŶĚ�ĚĞǀ ĞůŽƉ�ŝŶƚĞƌŶĂů�ĐŽŶƚƌŽůƐ�ĂŶĚ͕ �ŝŶ�
ƉƌĂĐƟĐĞ͕�ŵŽƐƚ�ƐĐŚĞŵĞƐ�ĂĚĚƌĞƐƐ�ƚŚŝƐ�ďǇ�ĚƌĂŌŝŶŐ͕�ƌĞǀ ŝĞǁ ŝŶŐ�ĂŶĚ�
ƵƉĚĂƟŶŐ�Ă�ZŝƐŬ�ZĞŐŝƐƚĞƌ͘��t ŚŝůĞ�ƚŚĞ�ĞǆĂĐƚ�ĐŽŶƚĞŶƚƐ�ĐĂŶ�ǀ ĂƌǇ͕�ƚŚĞ�
ƉƌŝŶĐŝƉůĞ�ĐŽŶƐƟƚƵĞŶƚƐ�ŽĨ�Ă�ZŝƐŬ�ZĞŐŝƐƚĞƌ�ĂƌĞ͗�

 ŝĚĞŶƟĨǇ�ƚŚĞ�ƌŝƐŬ͖

 ŝĚĞŶƟĨǇ�ƚŚĞ�ƉŽƚĞŶƟĂů�ŝŵƉĂĐƚ�ŝĨ�ƚŚĞ�ƌŝƐŬ�ŵĂƚĞƌŝĂůŝƐĞƐ͖

 ŝĚĞŶƟĨǇ�ƐƚĞƉƐ�ƚŚĂƚ�ĐĂŶ�ďĞ�ƚĂŬĞŶ�ƚŽ�ŵŝƟŐĂƚĞ�ƚŚĞ�ƌŝƐŬ�ƚŽ�ƐƚŽƉ�
ŝƚ�ĨƌŽŵ�ĂƌŝƐŝŶŐ�Žƌ�ŵŝƟŐĂƚĞ�ƚŚĞ�ĚĂŵĂŐŝŶŐ�Ğī ĞĐƚ�ŝĨ�ŝƚ�ĚŽĞƐ�
arise;

 allocate responsibility for management of the risk and, if
ŵŝƟŐĂƟŽŶ�ƐƚĞƉƐ�ĂƌĞ�ŶĞĞĚĞĚ͕ �ĨŽƌ�ƌĞƉŽƌƟŶŐ�ǁ ŚĞŶ�ƚŚŽƐĞ�
steps are taken; and

 review following specific events and pre-ĂŐƌĞĞĚ�ƟŵĞ�
periods (usually between 1 and 3 years depending on
scheme size and complexity).

More specific contents of Risk Registers will depend on the 
nature of the scheme, the nature of the employers' business and
the availability of internal resources within the employer to
support the process.

/ƚ�ŝƐ�ĐůĞĂƌ�ƚŚĂƚ�ƚŚĞ�ƉŽƚĞŶƟĂů�Ğǆŝƚ�ŽĨ�ƚŚĞ�h<�ĨƌŽŵ�ƚŚĞ��h�ƌĞƋƵŝƌĞƐ�
trustees to address their Risk Register, to review it and probably
ƚŽ�ĂŵĞŶĚ�ŝƚ͘ ���Ɛ�ŽĨ�:ƵŶĞ�ϮϬϭϲ�ƚŚĞƌĞ�ŝƐ�ĨĂƌ�ƚŽŽ�ŵƵĐŚ�ƉŽůŝƟĐĂů�
uncertainty to make any meaningful progress in a review of a Risk
Register. If a review has to be undertaken now the output would
be that the Brexit risk is noted and that a group of trustees or a
nominated person is given responsibility for monitoring
ĚĞǀ ĞůŽƉŵĞŶƚƐ�ĂŶĚ�ƵƉĚĂƟŶŐ�ƚŚĞ�ďŽĂƌĚ�ĂŶĚͬ Žƌ�ƚŚĞ�ZŝƐŬ�ZĞŐŝƐƚĞƌ�
when those developments become more certain.

In our view it would be more useful for scheme members if
ƚƌƵƐƚĞĞƐ� ǁ ĞƌĞ͕� Ăƚ� ƚŚĞŝƌ� ŶĞǆƚ� ƌĞŐƵůĂƌ�ŵĞĞƟŶŐ͕� ƚŽ� ŶŽƚĞ� ƚŚĞ�
significant impact that Brexit will have on their Risk Register and 
ƐĞƚ� Ă� ƟŵĞ-ƐĐĂůĞ� ĨŽƌ� ƌĞǀ ŝĞǁ ŝŶŐ� ŝƚ� ďǇ� ƌĞĨĞƌĞŶĐĞ� ƚŽ� ƉŽůŝƟĐĂů�
ĚĞǀ ĞůŽƉŵĞŶƚƐ�ǁ ŚŝĐŚ�ŚĂǀ Ğ�ďĞĐŽŵĞ�ŬŶŽǁ Ŷ�ďǇ�ƚŚĞ�ƟŵĞ�ŽĨ�ƚŚĂƚ�
ŵĞĞƟŶŐ͘��/Ĩ�ƉŽůŝƟĐĂů�ĚĞǀ ĞůŽƉŵĞŶƚƐ�ĂƌĞ�ƐůŽǁ �ŝƚ�ǁ ŽƵůĚ�ƐƟůů�ďĞ�
advisable to review the Risk Register by end of 2016 at the latest.

EU Law

We heard a lot in the referendum campaigning about how much
ůĞŐŝƐůĂƟŽŶ�ŝŶ�ƚŚĞ�h<�ƐƚĂƌƚƐ�Ăƚ�ƚŚĞ��h ͘ ��̂ ŽŵĞ�ůĞŐŝƐůĂƟŽŶ�ŝƐ�ƉĂƐƐĞĚ�
at a European level and is directly in force but most "European"
ůĞŐŝƐůĂƟŽŶ�ŝƐ�ŝŵƉůĞŵĞŶƚĞĚ�ŝŶ�ƚŚĞ�h<�ďǇ�h<-ƐƉĞĐŝĮ Đ�ůĞŐŝƐůĂƟŽŶ�
passed by the Westminster Parliament on a basis that has been
pre-agreed at a European level so that all members of the EU
have consistent legal principles.

The areas of EU law in this wider sense that are most likely to
affect pension schemes are employment law and workers' rights, 
ĚĂƚĂ�ƉƌŽƚĞĐƟŽŶ�ĂŶĚ�ŝŶĨŽƌŵĂƟŽŶ�ƐĞĐƵƌŝƚǇ͕�Į ŶĂŶĐŝĂů�ƐĞƌǀ ŝĐĞƐ�ĂŶĚ�
tax.

As the referendum was a single issue vote neither side was
required to set out a detailed manifesto with policy proposals on
Ă�ǁ ŝĚĞ�ƌĂŶŐĞ�ŽĨ�ŝƐƐƵĞƐ͘ ���Ɛ�Ă�ƌĞƐƵůƚ�ǁ Ğ�ŚĂǀ Ğ�ŶŽ�ĐůĞĂƌ�ŝŶĨŽƌŵĂƟŽŶ�
as to which laws will stay, go or be amended. Laws might stay the
same either because Britain agrees a deal with the EU that is
close to EU membership and therefore requires Britain to keep
the rules or because Britain makes it own sovereign independent
ĚĞĐŝƐŝŽŶ�ƚŚĂƚ�ŝƚ�ǁ ŝƐŚĞƐ�ƚŽ�ƌĞƚĂŝŶ�ƚŚĞ�ƐĂŵĞ�ůĞŐŝƐůĂƟŽŶ͘ ��KŶůǇ�ŽŶĐĞ�
ƚŚĞƐĞ�ƉŽůŝƟĐĂů�ĚĞĐŝƐŝŽŶƐ�ĂƌĞ�ŵĂĚĞ�ǁ ŝůů�ƚƌƵƐƚĞĞƐ�ĂŶĚ�ĞŵƉůŽǇĞƌƐ�ďĞ�
ĂďůĞ�ƚŽ�ŵĂŶĂŐĞ�ƚŚĞ�ŝŵƉĂĐƚ�ŽĨ�ƚŚĞŵ͘ ��&Žƌ�ĐĞƌƚĂŝŶ�ůĞŐŝƐůĂƟǀ Ğ�
changes it may be sufficiently important for trustees and/or 
ĞŵƉůŽǇĞƌƐ�ƚŽ�ŝŶǀ Žůǀ Ğ�ƚŚĞŵƐĞůǀ ĞƐ�ŝŶ�ĐŽŶƐƵůƚĂƟŽŶƐ�ďĞĨŽƌĞ�ƚŚĞ�ƉŽƐƚ-
Brexit rules are finalised.  

�Ɛ�ƚŚĞ�ĂƉƉƌŽĂĐŚ�ƚŽ�ĐĞƌƚĂŝŶ�ůĞŐŝƐůĂƟŽŶ�ďĞĐŽŵĞƐ�ĐůĞĂƌĞƌ�ƚŚŝƐ�ǁ ŝůů�
need to feed into the trustees' Risk Register with specific 
ƌĞƐƉŽŶƐĞƐ�ƚŚĞŶ�ƚŽ�ďĞ�ĐŽŶƐŝĚĞƌĞĚ͘ ����ĨĞǁ �ĞǆĂŵƉůĞƐ�ŽĨ�ƉŽƚĞŶƟĂů�
changes and their impact on pension schemes are:
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 /Ĩ�ƚŚĞ�h<ΖƐ��ĂƚĂ�WƌŽƚĞĐƟŽŶ�ůĂǁ Ɛ�ĚĞǀ ŝĂƚĞ�ĨƌŽŵ��h�ƐƚĂŶĚĂƌĚƐ�
ƚŚĞŶ�ƚƌƵƐƚĞĞƐ�ĂƌĞ�ůŝŬĞůǇ�ƚŽ�ŶĞĞĚ�ƚŽ�ƚĂŬĞ�ĂĚĚŝƟŽŶĂů�ƐƚĞƉƐ�
before using an administrator with an EU-based processing
ĐĞŶƚƌĞ� ĂŶĚ� ƚŚĞ� ĐŽŶƚƌĂĐƚ� ǁ ŝůů� ŶĞĞĚ� ĂĚĚŝƟŽŶĂů� ƚĞƌŵƐ͕ �
ŝŶĐůƵĚŝŶŐ�ŝŶ�ƌĞůĂƟŽŶ�ƚŽ�ĂŶǇ�ĞǆƉŽƌƚƐ�ŽĨ�ĚĂƚĂ�ĨƌŽŵ�ƚŚĞ��h�
ďĂĐŬ�ƚŽ�ƚŚĞ�h<͘ �dŚŝƐ�ƉŽƚĞŶƟĂů�ĨŽƌ�ĐŚĂŶŐĞ�ŵĂǇ�ŝŵƉĂĐƚ�ŽŶ�
ƚŚĞ� ƚĞƌŵƐ�ŽĨ� ƐĐŚĞŵĞ�ĂĚŵŝŶŝƐƚƌĂƟŽŶ�ĐŽŶƚƌĂĐƚƐ� ŝŶ� ƚŚĞ�
interim.

 /Ĩ�ƚŚĞ�h<�ŝƐ�ŶŽƚ�ƉĂƌƚ�ŽĨ�ƚŚĞ��h�ΗƉĂƐƐƉŽƌƟŶŐΗ�ƐǇƐƚĞŵ�ĨŽƌ�
Į ŶĂŶĐŝĂů�ƐĞƌǀ ŝĐĞƐ�ƉƌŽǀ ŝĚĞƌƐ�ƚŚĞŶ�Ă�h<�ŽĐĐƵƉĂƟŽŶĂů�ƉĞŶƐŝŽŶ�
ƐĐŚĞŵĞ�ŵĂǇ�ŶŽƚ�ďĞ�Ă�ƉĞƌŵŝƩ ĞĚ�ŝŶǀ ĞƐƚŽƌ�ĨŽƌ�ĨƵŶĚƐ�ďĂƐĞĚ�ŝŶ�
Dublin or Luxembourg which are commonly used by UK
pension schemes. This will involve either the provider
ƌĞƉůŝĐĂƟŶŐ�ƚŚĞ�ŝŶǀ ĞƐƚŵĞŶƚ�ƉƌŽĚƵĐƚ�ŽŶ�Ă�>ŽŶĚŽŶ-based
basis or requiring the UK pension scheme investor to sell
ŝƚƐ�ŝŶƚĞƌĞƐƚ�ĂŶĚ�ŝŶǀ ĞƐƚ�ĞůƐĞǁ ŚĞƌĞ͘��dŚĞ�ƟŵĞƐĐĂůĞ� ĨŽƌ�
planning the exit will depend on the liquidity of the
ƉĂƌƟĐƵůĂƌ�ƉƌŽĚƵĐƚ͕ �ĂŶĚ�ǁ ŚĞƚŚĞƌ� ƚƌĂŶƐŝƟŽŶĂů�ƌƵůĞƐ�ĂƌĞ�
agreed.

 s �d�ŽŶ�ĂĚŵŝŶŝƐƚƌĂƟŽŶ�ĂŶĚ�ŝŶǀ ĞƐƚŵĞŶƚ�ĐŚĂƌŐĞƐ�– currently
h<� ŽĐĐƵƉĂƟŽŶĂů� ƉĞŶƐŝŽŶ� ƐĐŚĞŵĞƐ� ŽƉĞƌĂƚĞ� ǁ ŝƚŚ� s �d�
treatment of investment management and adviser fees as
Ă�ƌĞƐƵůƚ�ŽĨ��ƵƌŽƉĞĂŶ��ŽƵƌƚ�ŽĨ�:ƵƐƟĐĞ�ĐĂƐĞ-law. Once
Britain leaves the EU, HMRC would no longer be bound by
this (subject to the final terms of any deal) and would be 
free to write their own rules going forward on the VAT
ƚƌĞĂƚŵĞŶƚ�ŽĨ�ƐƵĐŚ�ĨĞĞƐ͘ ��/Ŷ�ĨƵƚƵƌĞ�ĂŶǇ�ƉŽƚĞŶƟĂů�ĐŚĂůůĞŶŐĞ�
ĐŽƵůĚ�ŽŶůǇ�ďĞ�ŵĂĚĞ�ŽŶ�ƚŚĞ�ŐƌŽƵŶĚƐ�ŽĨ�ƚŚĞ�h<�ůĞŐŝƐůĂƟŽŶ�ƚŽ�
the UK legal system.

EU law on pensions is currently not a significant issue.  Most 
ƉƌŽǀ ŝƐŝŽŶƐ�ŽĨ�ƚŚĞ�/KZW��ŝƌĞĐƟǀ Ğ�;/KZW�ŵĞĂŶƐ�/ŶƐƟƚƵƟŽŶƐ�ĨŽƌ�
KĐĐƵƉĂƟŽŶĂů� ZĞƟƌĞŵĞŶƚ� WƌŽǀ ŝƐŝŽŶ� ĂŶĚ� ĐŽǀ ĞƌƐ� h<� ƉĞŶƐŝŽŶ�
ƐĐŚĞŵĞƐͿ�ǁ ĞƌĞ�ƐŝŵŝůĂƌ�ƚŽ�ĞǆŝƐƟŶŐ�h<�ůĞŐĂů�ƉƌŝŶĐŝƉůĞƐ�ĨŽƌ�ƉĞŶƐŝŽŶ�
schemes and they have now been in force for over 10 years. It is
unlikely that the UK would amend these significantly even if not 
obliged to have the rules by EU membership.

�h�ƉĞŶƐŝŽŶƐ�ůĂǁ �ĚŽĞƐ�ŚĂǀ Ğ�ƐĞǀ ĞƌĞ�ĨƵŶĚŝŶŐ�ŽďůŝŐĂƟŽŶƐ�ĨŽƌ�ĐƌŽƐƐ-
ďŽƌĚĞƌ�ƐĐŚĞŵĞƐ�ďƵƚ�ƚŚĞ�ƉƌĂĐƟĐĂů�ƌĞƐƵůƚ�ŽĨ�ƚŚĂƚ�ǁ ĂƐ�ƚŚĂƚ�ŵŽƐƚ�
schemes added a rule that terminates membership for anyone
who would make it a cross-border scheme.  A difficult challenge 
will arise with the cross-border funding rules if Scotland or
Northern Ireland leaves the UK to join the EU without England
and Wales and schemes then become at risk of being cross-
border. It is not clear that they will become cross-border as it is
only where members are in two EU countries that it applies, but it
ŵĂǇ� ŶĞǀ ĞƌƚŚĞůĞƐƐ� ŵĂŶĚĂƚĞ� ƐƉůŝƫ ŶŐ� ƉĞŶƐŝŽŶ� ƐĐŚĞŵĞƐ� ĨŽƌ�
employers who are in more than one separate former-UK
countries.

Conclusion

dŚĞƐĞ�ĂƌĞ�ƵŶĐĞƌƚĂŝŶ�ƟŵĞƐ�ĨŽƌ�Ăůů�ŽĨ�ƵƐ͗ �ƚƌƵƐƚĞĞƐ͕ �ĞŵƉůŽǇĞƌƐ�ĂŶĚ�
advisers. For pensions schemes we need to keep a calm head,
review developments and implement sensible changes. Work will
be required to implement changes once the detailed reality of
those changes becomes clear. Rest assured that we are here to
ŚĞůƉ�ǇŽƵ�ŵĂŶĂŐĞ�ƚŚŽƐĞ�ĐŚĂŶŐĞƐ�Ğī ĞĐƟǀ ĞůǇ͕�ĂƉƉƌŽƉƌŝĂƚĞůǇ�ĂŶĚ�
efficiently. 

Brexit – the implications for UK Pension Schemes



Brussels /  Düsseldorf  / Hamburg / London / Manchester / Munich / Paris / Shanghai / Silicon Valley / ϐ����ϐ�����Ǥ��� ��������������������������������������������������������������������������������������������������������������

dŚŝƐ�ƉƵďůŝĐĂƟŽŶ�ŝƐ�ŶŽƚ�Ă�ƐƵďƐƟƚƵƚĞ�ĨŽƌ�ĚĞƚĂŝůĞĚ�ĂĚǀ ŝĐĞ�ŽŶ�ƐƉĞĐŝĮ Đ�ƚƌĂŶƐĂĐƟŽŶƐ�ĂŶĚ�ƐŚŽƵůĚ�ŶŽƚ�ďĞ�ƚĂŬĞŶ�ĂƐ�ƉƌŽǀ ŝĚŝŶŐ�ůĞŐĂů�advice on any of the topics discussed.

© Copyright Fieldfisher LLP 2016. All rights reserved. 

Fieldfisher LLP is a limited liability partnership registered in England and Wales with registered number OC318472, which is regƵůĂƚĞĚ�ďǇ�ƚŚĞ�̂ ŽůŝĐŝƚŽƌƐ�ZĞŐƵůĂƟŽŶ��ƵƚŚŽƌŝƚǇ͘���
ůŝƐƚ�ŽĨ�ŵĞŵďĞƌƐ�ĂŶĚ�ƚŚĞŝƌ�ƉƌŽĨĞƐƐŝŽŶĂů�ƋƵĂůŝĮ ĐĂƟŽŶƐ�ŝƐ�Ăǀ ĂŝůĂďůĞ�ĨŽƌ�ŝŶƐƉĞĐƟŽŶ�Ăƚ�ŝƚƐ�ƌĞŐŝƐƚĞƌĞĚ�Žĸ ĐĞ͕�Zŝǀ ĞƌďĂŶŬ�, ŽƵƐĞ͕�2 Swan Lane, London, EC4R 3TT. We use the word
͞ ƉĂƌƚŶĞƌ͟ �ƚŽ�ƌĞĨĞƌ�ƚŽ�Ă�ŵĞŵďĞƌ�ŽĨ�&ŝĞůĚĮ ƐŚĞƌ�>>W͕�Žƌ�ĂŶ�ĞŵƉůŽǇĞĞ�Žƌ�ĐŽŶƐƵůƚĂŶƚ�ǁ ŝƚŚ�ĞƋƵŝǀ ĂůĞŶƚ�ƐƚĂŶĚŝŶŐ�ĂŶĚ�ƋƵĂůŝĮ ĐĂƟŽŶƐ͘

Contacts

Michael Calvert

“Measured and thorough” and “He has all angles covered and
ƉƌĞƉĂƌĞƐ�ƵƐ�ĨŽƌ�Ăůů�ƉŽƚĞŶƟĂů�ŽƵƚĐŽŵĞƐ͟ ͘

David Gallagher

“Calm and measured” and “clients find him to be a very reassuring 
presence”.

Michael Calvert
Partner - London

E: �������Ǥ�������̷ ϐ����ϐ�����Ǥ���
T: +44 (0)20 7861 4220
M: +44 (0)7920 469413

David Gallagher
Partner - London

E: �����Ǥ
��������̷ ϐ����ϐ�����Ǥ���
T: +44 (0)20 7861 4349
M: +44 (0)7917 388 157

Andrew Patten
Director—London

E: ������Ǥ������̷ ϐ����ϐ�����Ǥ���
T: +44 (0)20 78616721

Murray Keir
Associate - London

E: ������Ǥ����̷ ϐ����ϐ�����Ǥ���
T: +44 (0)20 7861 4665

Andrew Patten

“Andrew is praised by commentators for his technical ability”

Murray Keir

“He can breakdown jargon and explain things in layman’s terms”.

What the leading law directories say about our pensions
lawyers


